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IPASS, INC. 
September 21, 2016 
 
U.S. Department of Education (USDOE) 
OCR National Headquarters  
Office for Civil Rights 
Lyndon Baines Johnson Department of Education Bldg 
400 Maryland Avenue, SW 
Washington, DC 20202-1100  
Telephone: 800-421-3481 
FAX: 202-453-6012; TDD: 800-877-8339 
Email: OCR@ed.gov  
 
U.S. Department of Education (USDOE) 
OCR Regional Atlanta Office 
Office for Civil Rights 
U.S. Department of Education 
61 Forsyth St. S.W., Suite 19T10 
Atlanta, GA 30303-8927 
Telephone: 404-974-9406 
FAX: 404-974-9471; TDD: 800-877-8339 
Email: OCR.Atlanta@ed.gov 


US EPA Office of Environmental Justice 
environmental-justice@epa.gov  
Environmental Protection Agency [Mail Code 2201A] 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 


US EPA, REGION 4 
Cynthia Peurifoy (peurifoy.cynthia@epa.gov ) 
61 Forsyth Street (9T25) 
Atlanta, GA 30303 
Fax 404-562-9961 
Office of Civil Rights 
Helena Wooden-Aguilar (wooden-aguilar.helena@epa.gov ) 


Title VI Complaint  
Lee County School District:  High School Siting at Imperial Parkway Bonita Springs, 


Florida 
 


Dear U.S. Department of Education Office for Civil Rights: 


We represent IPASS, Inc. a Florida Not for Profit Corporation. IPASS alleges that the Lee 
County School District (LCSD), a recipient of financial assistance from the USDOE, has violated 
Title VI of the Civil Rights Act of 1964 (Title VI) that will have a disparate discriminatory impact 
on students of color and race by siting a new Title I high school that has predominantly (more than 
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50%) Hispanic and Black student population in Bonita Springs Florida on a parcel of land that is 
contaminated by asbestos and diesel fuel, and the site is also located next to an extremely high-volume 
traffic roadway, federal Interstate I-75 generating additional air pollution.  


LCSD receives federal funds from Title I, Part A (Title I) of the Elementary and Secondary 
Education Act (ESEA) provides financial assistance to local educational agencies (LEAs) and schools 
with high numbers or high percentages of children from low-income families. 


Placing a new school that will serve a student class population of predominantly (greater 
than 50%) Hispanic and Black students on a contaminated site is a discriminatory act based on race 
and color. The new high school will serve the following current student population: 


Statistics for 2014-20151 (statistics for 2015-16 not available yet) 
 
Bonita Springs Elementary 
Hispanic:  93.9% 
Economically Disadvantaged:  97.2% 
 
Spring Creek Elementary 
Hispanic:  82% 
Economically Disadvantaged:  89.3% 
 
Bonita Middle Center for the Arts 
Hispanic:  61.3% 
Economically Disadvantaged:  75.3% 
 
Bonita Springs Preparatory and Fitness Academy: 
Hispanic:  46.4% 
Economically Disadvantaged:  60.5% 
 
Bonita Springs Charter School 
Hispanic:  35.6% 
Economically Disadvantaged:  49% 
 
Statistics for Lee County - 2015-16 
White:  42.6% 
Hispanic:  38.2% 
Black:  14.6% 
Two or More Races:  2.7% 
Asian:  1.7% 


                                                           
1 http://doeweb-prd.doe.state.fl.us/eds/nclbspar/year1415/main1415.cfm 
http://doeweb-prd.doe.state.fl.us/eds/nclbspar/year1415/schl1415.cfm?dist number=36 
total number of students in Bonita Springs 3,714 
total number of minority students in Bonita Springs 2,307 
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Siting the new high school on the Imperial Parkway site would expose the predominantly 
minority student population to additional pollution and health risks.  


This is a discriminatory act and violates Title VI and USDOE's nondiscrimination 
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex, age, or 
disability), EPA's Title VI regulations, 40 C.F.R. Part 7, and the U.S. Department of 
Education's (USDOE) Title VI regulations, 34 C.F.R. Part 100.  


The Title VI regulations prohibit, among other things, race, color or national origin 
discrimination in school siting decisions.  As noted in EPA Schools website, “Children are particularly 
sensitive to air pollution, because their respiratory systems are not fully developed, they are more 
active, and they breathe more rapidly than adults. Children also are more likely than adults to have 
asthma.”  


The selection of this school site, upon which evidence of prior contamination exists, and the 
assessment and remediation of contamination at this site stem from two deficiencies: 


1. Inadequate due diligence on the part of school districts. 


Without the involvement of lending institutions in acquiring property for school 
construction, school boards have less incentive to perform rigorous due diligence. By 
requiring site investigations as a condition for loans on acquiring property, banks and other 
lenders have served as de facto environmental detectives. To protect their own investments 
and to avoid liability, lenders have played a key role in the discovery of contaminated 
properties, helping to ensure that proper site characterization and cleanup are carried out. 
But in recent cases in Chicago and Los Angeles, the acquisition of property for schools was 
funded by public money, without the involvement of lending institutions. It would appear 
that due diligence was not conducted with the same scrutiny as would be the case in 
private property transactions. 


2. School district self-certification of remediation cleanup. 


A major flaw in the system is when school districts have both the responsibility and 
authority for cleaning up site contamination and for certifying that the cleanup has been 
properly completed before the school facility is constructed. School districts often do not 
have expertise in site assessment and cleanup, and there may well be conflicts of interest 
within the school district. As a recent California audit documented, pressures to get a school 
up and running to meet enrollment needs may influence how contaminated sites are 
characterized, leading to less stringent cleanups. 


This complaint is timely. The contaminated Imperial Parkway site was selected from a list 
of other (non-contaminated) school sites by the LCSD within the last 180 days, but to our 
knowledge the real estate contract for the purchase and sale of the site has either not yet closed 
or only recently closed. The school has not yet been constructed.  


The site has not been adequately tested for these and other potential contaminants and the 
testing that was conducted was incomplete. State of Florida Department of Environmental Protection 
records are incomplete. Subsequent recent site assessment testing for asbestos materials was not 
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adequate to ensure that the site has been fully remediated.  There has been insufficient state and federal 
oversight of assessment and remediation activities on the site. A report titled Soil Assessment Report 
Imperial Parkway Property dated July 4, 2016 was prepared by the same consulting firm that performed 
a Phase I Environmental Site Assessment (Phase I ESA) in November 2015, the consulting firm was 
again hired directly without a proper selection procedure by the School Board. This July 4, 2016 Report 
utilized and described a methodology for soil sampling that is not adequate to assess potential asbestos 
contamination.  


 
The consulting firm that performed a “practical sampling plan” was improperly constrained 


under a very limited budget provided by the School Board, relied on its own inadequate Phase I ESA 
site reconnaissance activities, and did not perform a thorough visual inspection of the entire property.  


 
The attached sworn statement from a Spanish speaking worker who was employed during the 


assessment of asbestos materials that indicates that the asbestos materials may exist in other locations 
on the site.  In light of the known asbestos that was present on the property, the site selection 
assessment and documentation were inadequate to protect students. Both the phase I and phase II 
report was inadequate under ASTM Environmental Audit standards. No phase III environmental 
audit has been conducted or requested by the School Board prior to the site selection of this 
contaminated site next to a major highway generating high volumes of traffic and additional air 
pollutants. 


 
According to the Soil Assessment Report, no obvious cementitious pipe or pipe fragments or 


other potential asbestos-containing material (ACM) were observed during the Phase I ESA. In the 
Phase II ESA, samples were collected in a general grid pattern that divided the site into twelve sections. 
The soil sampling methodology implemented encompassed a random collection of soil samples from 
the surficial layer from each section and laboratory analysis of 12 composited samples from a property 
that is 76 acres in size. This is roughly only one analyzed sample for every six acres of land, and clearly 
inadequate given the circumstances.  


 
Moreover, no special assessment emphasis (no test pits greater than 6” with sampling or 


additional sampling was) was given to areas previously documented as impacted with ACM.  
Additional investigation should have been conducted in the three areas where the burial and piling of 
ACM occurred.  The scope of the soil assessment applied the same level of scrutiny in the areas that 
were previously documented as impacted as in the areas that were not previously documented as 
impacted with asbestos.  The soil sampling methodology for assessment of ACMs should not have 
focused on discrete sample locations. A few surficial soil samples, even if properly composited and 
analyzed, cannot fully represent surface, subsurface or air environmental conditions.   


 
The School District of Lee County should have, but did not, notice a request for proposals to 


interested bidders (consultants) with a detailed scope of work to adequately assess the property. Public 
sector procedures to conduct environmental assessment work should be transparent, thorough and 
open to the public in order. This process was not. When counties or governmental agencies are truly 
interested in finding out what the true environmental conditions are on real estate properties, they 
commonly rely on one consultant to design a scope of work that can meet the objectives for the 
purchase, and then, on yet other independent consultant chosen through open bidding process to 
complete the implementation of a well-designed scope of work that is vetted through state and federal 
regulatory oversight, not unilateral self-regulation by the LCSD.  
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The first rule of environmental site assessment for contaminated sites is to obtain a full three 


dimensional (vertical and horizontal) assessment as to the extent of contamination. Originally, only a 
phase 1 paper environmental audit was performed here. A full phase II or phase III environmental 
audit was not performed, even for asbestos, much less any other potential contaminants for the entire 
parcel. No full vertical site assessment to depths of more than 6” or horizontal assessment of, and 
throughout, the entire parcel, and no full site rehabilitation completion order from DEP or EPA for 
full clearance of the site has been obtained to our knowledge. 


 
Prior to selection and use of contaminated sites for the proposed school, guidance should 


have been sought from State and Federal regulators and other stakeholders. A comprehensive site 
assessment including a Conceptual Site Model (CSM) is necessary and proper for a school site. The 
CSM would have taken into consideration the past, present and future use of the site as it is a 
representation of site related information of contamination sources, receptors and exposure pathways. 
The CSM of a comprehensive site assessment would have provided a framework for identifying how 
potential receptors such as workers during construction and school children may be exposed to 
remaining asbestos or other contaminants in the present or in the future.  


The United States Environmental Protection Agency provides a framework for investigating 
and characterizing potential for human exposure from asbestos contamination in outdoor soil and 
indoor dust at contaminated sites.  Due to the scientific and technical issues associated with the 
investigation of human exposure and risk from asbestos, a framework for a comprehensive site 
assessment should be used by risk assessment managers when performing investigations of asbestos 
sites.  In addition to soil, a combination of dust and air samples has to be analyzed to fully characterize 
exposure.     


The School District and School Board must understand that asbestos fibers in outdoor soil 
released from source materials, including remnants of asbestos materials, have the potential for 
inhalation.  Inhaled asbestos can increase the risk of developing illnesses such as lung cancer, 
mesothelioma, pleural fibrosis, and asbestosis.  These risks of airborne pollution are compounded by 
the nearby high-traffic federal interstate highway I-75 which also generates air pollution in close 
vicinity to the proposed school site on Imperial Parkway. 


Based on the exposure to asbestos and other hydrocarbon contaminants and air pollutants, 
the subject site should not be considered a potential school site regardless of a comprehensive 
contamination assessment which will have limitations and risks that have not been fully assessed. 


According to a 2005 report titled Building State Schools: Invisible Threats, Visible Actions by the 
Child Proofing Our Communities Campaign and Center for Health, Environment & Justice, Florida 
is a state with school siting laws and one of only five (5) states with a policy that prohibits a school 
district from using a certain site for a school location due to health and safety concerns with regard to 
point sources of pollution, prior land uses and other general environmental conditions.      


On February 11, 1994, Executive Order 12898 was issued to direct Federal agencies to 
incorporate the achievement of environmental justice into their mission. Accompanying that 
Executive Order was a Presidential Memorandum stating, in part: 


“In accordance with Title VI of the Civil Rights Act of 1964, each Federal agency shall ensure that 
all programs or activities receiving Federal financial assistance that affect human health or the 
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environment do not directly, or through contractual or other arrangements, use criteria, methods, 
or practices that discriminate on the basis of race, color, or national origin.” 
 
Presidential Memorandum to Executive Order on Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations 
 


In August 2011 the Environmental Justice Internal Working Group established a Title VI 
Committee to address the intersection of agencies' environmental justice efforts with their Title VI 
enforcement and compliance responsibilities.  
 


As noted above, the site has not been adequately tested for these and other potential 
contaminants, and the testing that was conducted was incomplete.  


 
The attached sworn statement from a Spanish speaking worker who was employed during the 


assessment and remediation of asbestos materials from the soil indicates that the asbestos materials 
may exist in other locations on the site, and has not been fully remediated.  Federal OSHA complaints 
during the site assessment and remediation for asbestos can no longer be located by Lee County. 
Subsequent recent site assessment testing for asbestos materials was not adequate to ensure that the 
site has been fully remediated.   


 
Respectfully submitted, 


 
/s/ Ralf Brookes Attorney 
Attorney for IPASS, INC. 
Ralf Brookes Attorney 
1217 E Cape Coral Parkway #107 
Cape Coral Florida 33904 
RalfBrookes@gmail.com  
Phone (239) 910-5464 
Fax (866) 341-6086 
 
Matthew Farmer, Esq. 
Farmer & Fitzgerald, P.A 
102 W. Whiting St. Suite 501 
Tampa, FL 33602 
mattfarmer1@aol.com  
Phone (813) 228-0095 
Fax (813) 224-0269 


 







   
   


 


July 7, 2016 
 
Ralf Brookes, Esq. 
1217 East Cape Coral Parkway # 107 
Cape Coral, Florida 33904   
 
Subject: Hawthorne Property/Imperial Parkway  
  AirQuest Project #11068 
   
Dear Mr. Brookes: 
 
AirQuest Environmental, Inc. (“AirQuest”) reviewed a map indicating the latest sampling 
locations at the Hawthorne property at Imperial Parkway.  The map seems to indicate a 
grid system used as part of a sampling plan for the collection of samples for asbestos and 
petroleum hydrocarbon analysis at the subject property.  The map provided sufficient in-
formation to indicate that samples would be collected only from the surface; a limited 
number of samples (five samples) from each of the twelve cells of a grid system for a to-
tal of sixty (60) samples, and a plan to have the samples composited, not in the field, but 
at the laboratory.   
 
This sampling plan does not adequately assess asbestos concerns at the site, which is 
primarily accomplished by a thorough visual inspection of the entire property and does 
not focus on discrete soil sampling locations.  A few surficial soil samples, even if 
properly composited and analyzed, cannot properly represent surface or subsurface envi-
ronmental conditions. 
 
Additionally, due to the piling and burial of asbestos cement piping and potential disturb-
ance of soils during an abatement conducted at the subject property, it is important to de-
termine if asbestos is present in the soils at depths greater than surficial levels (surface to 
3 and sometimes 6 inches of depth).  Based on the documents reviewed, a comprehensive 
site characterization was not conducted.  Although additional detailed information as to 
the purpose of this latest sampling may have accompanied the map, the map itself seems 
to indicate that it is for confirmatory purposes.   
 
For sites such as this proposed school site, guidance must be sought from professionals 
and from State and Federal regulators and other stakeholders.  It is important to develop a 
Conceptual Site Model (CSM) that takes into consideration the past, present and future 
use of the site as part of a comprehensive site assessment.  A CSM is a representation of 
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site-related information regarding contamination sources, receptors and exposure path-
ways.  The CSM will provide the framework for identifying how potential receptors may 
be exposed to asbestos or other contaminants in the present or in the future.  Also, since 
there will be activities during potential construction at the site (e.g., excavation, trench-
ing), Activity-Based Sampling (ABS) and Stationary Sampling are recommended as-
sessment practices for assessing short and long term exposures associated with workers 
during construction and later students and residents of the adjacent areas.   
 
Should you have any questions or require additional information, please do not hesitate to 
contact either myself, or Traci Boyle at (954) 792-4549. 
 
Sincerely, 
AirQuest Environmental, Inc.    
 


 
 
Sid Duque, PG Traci-Anne Boyle, CIH 
Senior Project Manager Licensed Asbestos Consultant, AX-60  
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I ;bh_W lbh chg Ta 8 aXkg gb g[Tg' TaW T 9 aXkg


gb g[Tg7


8 $O\gaXff Vb`c_\Xf)%
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I L[Ta^ lbh) <\W lbh eXcbeg \aW\aZ TfUXfgbf


\a g[Tg TeXT gb TalbaX7


8 QXf' b VbhefX' g[X fhcXei\fbe' g[X baX g[Tg


jTf' lbh ^abj' _XTWXe\aZ $f\V% bhe Zebhc) GaX WTl \g


jTf eT\a\aZ T _bg' fb jX [TW gb _XTiX) 8aW g[Xa


Uhg jX VT`X g[X WTl T gXe) 8aW T gXe g[X eT\a' jX


bhaW _\^X' lbh ^abj' g[X fTaW ^\aW b fceXTWf bhg


T gXe g[X eT\a' TaW g[X TfUXfgbf jTf ceXggl V_XTe'


bhg' _\^X ceXggl `hV[ T_\iX)


Ag ^\aW ^\aW b fgTaWf bhg) L[XeX#f abg


Vba hf\ba j[Xa lbh \aW \g) Ag [Tf g[\f Vb_be' ^\aW


b _\^X g[\f) Kb j[Xa \g eT\af j[Xa \g eT\af' \g


fgTaWf bhg ceXggl XTf\_l) Kb \g#f iXel i\f\U_X) Qbh


VTa fXX \g ceXggl XTf\_l)


I G^Tl) 8aW j[b jTf g[X fhcXei\fbe g[Tg


[X $f\V% gb_W TUbhg g[\f TWW\g\baT_ TfUXfgbf7


8 L[X baX g[Tg jTf _\^X bhe _XTWXe) FTiT' A


g[\a^ jTf [\f _Tfg aT`X)


I KT_iTWbe FTiT7


8 FTiT) FTiT) KT_TiTWbe) KT_iTWbe FTiT)


I 8aW j[Tg W\W g[Xl gX__ lbh TUbhg g[X TfUXfgbf


\a TeXTf 8 TaW 97


8 A Wba#g ^abj TUbhg g[Tg' UXVThfX g[Xl hfXW gb


gT_^ TaW `XXg j\g[ g[\f $f\V% \afcXVgbef g[Tg jbh_W


Vb`X) Ga gjb bVVTf\baf' baX b g[X \afcXVgbef gb_W `X
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gb _bb^ be TfUXfgbf' TaW A UebhZ[g `beX TfUXfgbf gb


[\`)


I <\W g[Xl XkcTaW g[X V_XTa hc TeXT T gXe g[Tg7


8 O[Tg Wb lbh `XTa "XkcTaW"7


I <\W lbh [TiX gb V_XTa hc g[X TfUXfgbf \a g[X


TeXTf `Te^XW 8 TaW 97


8 OX W\W abg V_XTa Talg[\aZ) OX jXeX ]hfg


_bb^\aZ be TfUXfgbf) OX jTagXW gb cebiX g[Tg g[XeX


jTf VbagT`\aTg\ba \a g[X TeXT) L[XeX jTf Tabg[Xe gXT`


g[Tg jbh_W Vb`X TaW V_XTa) L[Xl jXeX V_XTa\aZ g[X


TeXT) Kb g[Xl jbh_W Vb`X TaW gT^X VTeX b g[Tg)


I G^Tl) OTf g[X TfUXfgbf g[Tg lbh \WXag\ \XW


\a TeXTf 8 TaW 9 chg \a Tal eXcbegf7


8 A Wba#g ^abj) A Wba#g g[\a^ fb) El `l


]bU jTf gb ]hfg \aW Tf `hV[ TfUXfgbf Tf cbff\U_X) Kb


A jbh_W Ue\aZ \g gb g[X`6 g[Xl jbh_W gT^X c\VgheXf b


\g)


I O[Tg \afgehVg\baf jXeX lbh Z\iXa7


8 Ghe bhe jbe^ jTf ]hfg gb V[XV^' V[XV^


TebhaW' fXX^ ^XXc fXX^\aZ be TfUXfgbf TaW `T^X


fheX g[Tg g[Xl \g jTf cebiXW g[Tg g[XeX jTf


TfUXfgbf g[XeX)


I OXeX lbh fhccbfXW gb WX_\aXTgX g[X TeXT g[Tg


[TW TfUXfgbf7


8 O[Tg Wb lbh `XTa "WX_\aXTgX"7
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I OXeX lbh fhccbfXW gb `Te^ g[X ZXbZeTc[\V TeXT


g[Tg [TW TfUXfgbf7


8 QXf' jX jbh_W hfX fb`X glcX b gTcX gb `Te^


\g) 9hg \g jTf ba_l \a g[\f TeXT lbh ^abj j[Tg A


`XTa g[X TeXT j[XeX jX jXeX jbe^\aZ)


I OTf g[XeX TfUXfgbf \a bg[Xe TeXTf UXf\WXf


j[XeX lbh jXeX jbe^\aZ7


8 QXf) L[XeX jTf TebhaW g[\f TeXT [XeX'


g[\f jTf T A Wba#g ^abj [bj gb VT__ \g \a


=aZ_\f[ \g jTf _\^X T W\gV[' _\^X T W\gV[)


I ;bh_W lbh V\eV_X g[Tg TeXT


8 8__ b g[\f


I j\g[ T cXa7


8 UbeWXe [TW TfUXfgbf' g[\f TeXT e\Z[g [XeX)


9XVThfX g[XeX jTf _\^X W\eg g[Tg jTf ^\aW b chf[XW


TjTl g[XeX) Kb g[XeX jTf _\^X T _\gg_X `bhaW) 9hg


g[XeX jTf T W\gV[ aXkg gb \g)


I G^Tl) 8alj[XeX X_fX7


8 L[XeX jTf TfUXfgbf T__ biXe g[X c_TVX g[XeX)


8__ g[\f TeXT g[Tg jX jbeel TUbhg' g[XeX jTf TfUXfgbf


g[XeX)


I Af \g UXlbaW g[XfX fdhTeXf TaW eXVgTaZ_Xf


g[Tg TeX WeTja ba g[X c[bgb7


8 QXf' T__ g[\f TeXT [XeX) 8__ g[\f TeXT [TW


TfUXfgbf)
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I G^Tl) 8aW [bj _baZ W\W lbh jbe^ ba g[\f


f\gX7


8 A Wba#g eX`X`UXe XkTVg_l) A ^abj \g jTf be


T Xj `bag[f' Uhg A jbh_Wa#g UX TU_X gb gX__ lbh gjb'


g[eXX' bhe `bag[f) A Wba#g ^abj) A Wb eX`X`UXe g[Tg


jX fgbccXW Tg fb`X cb\ag' TaW A Wba#g eX`X`UXe A


Wba#g ^abj eXT__l j[l) Ag jTf _\^X g[Xl jXeX abg


WXV\WXW j[Tg g[Xl jbh_W Wb biXe g[XeX) Kb j[Xa jX


VT`X UTV^' g[XeX jTf _\^X T `bhaW b W\eg) L[XeX


jTfa#g


L@= AFL=JHJ=L=J5 DXg g[X \agXeceXgXe V_Te\ l


fb`Xg[\aZ)


L@= OALF=KK5 L[XeX jTf Xdh\c`Xag) L[XeX jTf


Xdh\c`Xag g[XeX' _\^X T UTV^[bX' _\^X T eXT_ U\Z


UTV^[bX) L[XeX jTf T `Ta) L[XeX jTf T `Ta)


L[XeX jTf T jTgXe geha^ gehV^) Kbeel' gehV^)


Kb j[Xa jX VT`X UTV^' jX VT`X _\^X gb V[XV^


\ T gXe g[Tg `bhaW g[Tg g[Xl ^\aW b be`XW


g[XeX' g[\f [\__' \ g[Xl [TW c\V^XW hc g[X


TfUXfgbf be abg) Kb bhe ]bU g[XeX jTf gb _bb^ be


`beX TfUXfgbf) L[Tg#f j[Tg jX jXeX gel\aZ gb


\aW' `beX TfUXfgbf) 8aW jX W\W \aW `beX


TfUXfgbf)


9Q EJ) 9JGGC=K5


I 8 gXe g[X gehV^ `TWX g[X `bhaW7
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8 $FbWW\aZ [XTW)%


I 8ZT\a' jTf g[\f T__ biXe g[X f\gX' be _Xg


`X Tf^ lbh abg T _XTW\aZ dhXfg\ba)


O[XeX W\W lbh fXX \g T gXe g[X gehV^ chf[XW


g[X `bhaW hc7


8 Aa g[X fheebhaW\aZf) Aa g[X fheebhaW\aZf b


g[Tg `bhaW) 9XVThfX g[Xl jTagXW gb ^abj \ g[Xl [TW


_X g fb`X) 8aW g[Xl lbh ^abj' _\^X ba g[X `bhaW'


g[XeX jXeX _\^X U\Z c\XVXf' _\^X U\Z c\XVXf) L[X


U\ZZXfg c\XVXf jXeX ba _\^X TebhaW g[X `bhaW) 9hg


\a g[X bhgXe TeXTf' g[XeX jXeX _\gg_X c\XVXf)


9XVThfX jX [TiX g[\f g[\aZ g[Tg#f j[Tg A


gb_W lbh UX beX g[Tg \ jX bhaW TWW\g\baT_


TfUXfgbf' g[Xl jbh_W Z\iX hf _\^X T eXX _haV[ be


fb`Xg[\aZ) Kb jX ^\aW b jbh_W jT_^ TebhaW TaW Zb


bhgf\WX' lbh ^abj' g[X TeXT)


I G^Tl)


8 OX jX W\Wa#g [TiX gb Ue\aZ `hV[) OX jbh_W


]hfg Ue\aZ _\^X g[eXX' bhe c\XVXf' TaW g[Xa g[Xl


jbh_W gT^X c\VgheXf' TaW g[Xa


I 8aW [bj `hV[ TfUXfgbf jTf bhg \a g[XfX bhgXe


TeXTf7 OTf g[XeX T _bg' be ]hfg T _\gg_X7


8 QXT[' UXVThfX g[X g[\aZ \f g[Tg \g jTf \g


fXX`XW _\^X \g jTf _\^X ZebhaWXW' ZebhaW) Ag jTf


Ze\aWXW) Ag jTf ZebhaW) Kb g[XeX jXeX _\^X WXUe\f)


,


-


.


/


0


1


2


3


4


,+


,,


,-


,.


,/


,0


,1


,2


,3


,4


-+


-,


--


-.


-/


-0







,.


I D\^X Ze\aWXW7


8 8__ g[Tg jTf


EJ) 9JGGC=K5 D\^X Ze\aW _\^X Ze\aWXW7


L@= AFL=JHJ=L=J5 ?e\aWXW' lXT[)


EJ) 9JGGC=K5 D\^X Vb XX7


L@= AFL=JHJ=L=J5 QXT[' e\Z[g' XkTVg_l)


EJ) 9JGGC=K5 G^Tl)


L@= OALF=KK5 Kb \g jTf _\^X WXUe\f) 8aW


g[Xl ^\aW b Ze\aW T__ b g[\f WXUe\f) Qbh ^abj'


g[Xl UXVb`X _\gg_X c\XVXf) Kb jX Vbh_W \aW _\^X


U\ZZXe c\XVXf' f`T__ c\XVXf)


9Q EJ) 9JGGC=K5


I G^Tl) OTf \g iXel W\ \Vh_g gb \aW g[X`7


8 QXf) 8g _XTfg g[X _\gg_X baXf' jX eXT__l [TW


gb cTl TggXag\ba gb g[bfX) L[X U\ZZXe baXf' lbh Vbh_W


fXX \g ceXggl XTf\_l)


I G^Tl) OXeX lbh hf\aZ ]hfg aT^XW XlX' be


`TZa\ l\aZ Z_TffXf7


8 Fb' ]hfg aT^XW XlX) 9XVThfX g[XeX \f ab


WbhUg6 g[X Vb_be \f iXel W\fg\aVg\iX)


I 8aW j[Tg [bhef W\W lbh jbe^7 @bj _baZ W\W


lbh fcXaW g[XeX ba g[X WTl lbh jXeX jbe^\aZ7


8 OX jbh_W fgTeg TebhaW 25++' 25.+) OX jbh_W


\a\f[ TebhaW .5++ be .5.+)


I <\W lbh jbe^ bg[Xe _bVTg\baf' be ]hfg g[\f
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f\gX7


8 Bhfg g[XeX)


I G^Tl) 8aW j[b jTf lbhe X`c_blXe*Vb`cTal7


8 A Wba#g eX`X`UXe g[X aT`X e\Z[g abj) A Wb


eX`X`UXe g[Tg bhe _XTWXe jTf KT_TiTWbe)


I OTf \g Kbhg[XTfg 8UTgX`Xag7


8 Kb`Xg[\aZ _\^X g[Tg) A Wba#g dh\gX eX`X`UXe


jX__)


I G^Tl) <\W lbh jXTe Tal cebgXVg\iX Xdh\c`Xag7


8 Fb' abg eXT__l) Kb`Xg\`Xf jX jbh_W jXTe _\^X


T j[\gX ^\aW b ]h`cXe6 Uhg \g jTf ba_l j[Xa g[X


\afcXVgbef jbh_W Vb`X) Gg[Xe g[Ta g[Tg' jX jbh_W abg)


I O[Xa jbh_W g[X \afcXVgbef Vb`X7


8 Kb`Xg\`Xf ba_l j[Xa g[Xl jbh_W Vb`X gb


\afcXVg) 8_`bfg Tg g[X XaW' _TgX_l' g[XeX jTf Ta


\afcXVgbe g[XeX T_`bfg WT\_l' Uhg \g ]hfg jTf ba_l Tg


g[X XaW)


$=k[\U\g Fb) /' H[bgbZeTc[f' jTf `Te^XW be


\WXag\ \VTg\ba)%


9Q EJ) 9JGGC=K5


I G^Tl) A#` Zb\aZ gb f[bj lbh fb`X c[bgbZeTc[f


ba =k[\U\g Fh`UXe /) 8aW g[Xl#eX ah`UXeXW ,


g[ebhZ[ 1) ;Ta lbh WXfVe\UX j[Tg jX#eX fXX\aZ \a g[X


c[bgbf baX Ul baX7


8 L[\f \f g[X c_TVX j[XeX jX jXeX jbe^\aZ Tg)
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L[\f \f g[X Xdh\c`Xag A `Xag\baXW g[Tg jTf c\V^\aZ hc)


L[\f \f g[X `bhaW' T _\gg_X [bhfX j[XeX


I L[X `bhaW \f \a ah`UXe ,7


8 QXf)


I 8aW g[Xa g[X [bhfX \f \a ah`UXe 07


8 L[\f \f _\^X T _\gg_X [bhfX g[Tg KT_TiTWbe


jbh_W Ue\aZ TaW ^\aW b TffX`U_X g[XeX \a beWXe gb UX


haWXe' lbh ^abj' g[X f[TWX be T j[\_X)


I 8aW j[Tg W\W g[Xl Wb g[XeX7


8 OX jbh_W gT^X UeXT^f' TaW jX jbh_W UX


haWXe \g)


I 8aW W\W g[Xl [TiX gb Wb Tal WXVbagT`\aTg\ba


\a g[Tg gXag7


8 Fb' TVghT__l' g[XeX jTf aXiXe T c_TVX _bVTgXW


g[XeX be WXVbagT`\aTg\ba' j[\V[ g[XeX f[bh_W [TiX


UXXa6 Uhg g[XeX jTf aXiXe fhV[ T c_TVX) L[Xl [TW _\^X


T f`T__ Xdh\c`Xag _\^X gb ^\aW b hfX \g' Uhg \g


jTf aXiXe WbaX g[X jTl jX jXeX fhccbfXW gb Wb \g) Ag


jTf ]hfg g[\f jTf ]hfg hfXW _\^X gb UX ba lbh


^abj' \a g[X f[TWX)


I G^Tl) 8aW j[Tg \f \a c\VgheX ah`UXe /7


8 L[\f \f _\^X T `TV[\aX gb `XTfheX g[X T\e)


Ag#f abg fb`Xg[\aZ g[Tg jTf g[XeX Tg g[X UXZ\aa\aZ6 \g


jTf `beX gbjTeWf g[X XaW)


I <\W lbh [TiX gb jXTe T `TV[\aX ba lbhe UbWl
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gb `XTfheX g[X T\e7


8 A eX`X`UXe g[Tg jX hfXW g[Tg baX WTl' lXf)


I GaX WTl7


8 GaX WTl) OX jXeX jXTe\aZ fb`Xg[\aZ e\Z[g


[XeX)


I O[\V[ \f A g[\a^ [X#f cb\ag\aZ Tg


[\f $f\V% f[bh_WXe7


8 L[X _\gg_X Xdh\c`Xag ZbXf [XeX' TaW g[Xa lbh


[TiX _\^X T [bb^ TebhaW [XeX)


I Kb Xdh\c`Xag ba lbhe UX_g' TaW g[Xa T [bb^ ba


lbhe f[\eg7


8 QXf)


I 8aW g[Tg j[Tg TUbhg g[X bg[Xe WTlf7


8 8 gXe' g[Xl fgTegXW hf\aZ g[bfX `XTfhe\aZ


WXi\VXf)


I L[Xl fgbccXW hf\aZ g[X cXefbaT_ WXi\VXf7


8 QXT[' ba_l \ \ Ta \afcXVgbe jbh_W Vb`X'


g[Xa jX jbh_W) 9hg lbh VTa fXX \a g[X c\VgheX g[Tg)


Ga_l \ g[X \afcXVgbe jbh_W Vb`X' TaW jX [TW gb ^\aW


b `XTfheX fb`Xg[\aZ' `T^X fb`X gXfg' g[Xa jX jbh_W


jXTe \g) 9hg' be XkT`c_X' e\Z[g [XeX' jX#eX jbe^\aZ


TaW jX jX Wba#g [TiX Talg[\aZ)


$=k[\U\g Fb) 0' H[bgbZeTc[f' jTf `Te^XW be


\WXag\ \VTg\ba)%


9Q EJ) 9JGGC=K5
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I Af g[\f g[XfX A chg T ah`UXe g[\f \f


=k[\U\g Fh`UXe 0 j\g[ fb`X `beX c[bgbf) O[\V[ baX


TeX lbh cb\ag\aZ gb abj' ah`UXe 27


8 QXT[' g[Tg#f j[Xa g[X `bhaW jTf T_eXTWl hc


g[XeX) 8aW \g [TW eT\aXW T _bg' fb lbh Vbh_W fXX T


_bg b TfUXfgbf g[XeX)


I Af g[Tg [\` $f\V%


8 8aW g[Tg#f


I \a g[X c[bgbZeTc[7


8 QXT[' g[Tg#f `X)


I G^Tl) ;Ta lbh V\eV_X lbhefX_ \a g[X


c[bgbZeTc[7


8 $O\gaXff Vb`c_\Xf)%


I G^Tl) Aa g[X UTV^7


8 QXf' g[\f baX [XeX' g[X baX j\g[


I Hhg Ta Teebj gb lbhe [XTW) QXT[' WeTj Ta


Teebj)


8 8eebj)


I 8a Teebj) Qbh#eX fb V_bfX) G^Tl) L[Ta^


lbh) 8aW j[Tg TeX lbh Wb\aZ \a g[Tg c\VgheX7


8 QXT[' g[X `bhaW jTf T_eXTWl g[XeX' fb A jTf


f[bj\aZ g[X` g[Tg g[XeX jTf `beX TfUXfgbf)


I Af g[\f [\` $f\V% \a c[bgbZeTc[ 37


8 QXf)


I ;Ta lbh chg Ta Teebj gb lbhefX_ g[XeX7
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8 $O\gaXff Vb`c_\Xf)%


I 8aW j[Tg \f [X $f\V% Wb\aZ \a g[Tg c\VgheX7


8 Dbb^\aZ be `beX TfUXfgbf)


I Af g[Tg T eT^X g[Tg [X#f $f\V% hf\aZ7


8 8 eT^X \a beWXe gb


I 8aW [bj WXXc


8 ^\aW b ' lXT[' `biX W\eg TebhaW)


I @bj WXXc jbh_W lbh Zb W\ZZ\aZ j\g[ g[X eT^X7


8 Bhfg ]hfg lbh ^abj' ]hfg ba gbc) Bhfg


ba gbc) OX Wba#g Zb


I Ga g[X fhe TVX7


8 haWXe) QXT[' fhe TVX) QXT[' jX Wba#g Zb


haWXeaXTg[' ab)


I G^Tl) 8aW W\W g[\f UTV^ _bTWXe fceXTW g[X


fb\_ be lbh UX beX lbh fXTeV[XW \g j\g[ g[X eT^X \a


ah`UXe 17


8 Fb' g[Tg jTf hfXW be g[X `bhaW \a beWXe gb


VeXTgX g[Tg `bhaW)


I L[X `bhaW g[Tg jX fXX \a ah`UXe ,7


8 M[ [h[) OX jbh_W fX_XVg Ta TeXT' TaW g[Xa [X


jbh_W fgTeg' lbh ^abj' c\_\aZ hc)


I 8aW j[Tg#f [TccXa\aZ \a ah`UXe 47


8 L[Tg \f g[X jTgXe gehV^ g[Tg A `Xag\baXW


UX beX) Ag fceXTWf jTgXe gb Tib\W g[X W\eg abg gb


Zb gb Zb hc \a g[X T\e' UXVThfX jX aXXW gb jbe^
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j\g[ g[X jXg W\eg)


I Af g[\f T `bhaW \a ah`UXe 4' be T c\XVX b


g[X `bhaW7


8 QXT[' [X [X Zhf[Xf jTgXe g[XeX \efg fb


g[Tg jX VTa jbe^ ba \g' TaW g[Xa g[Tg TeXT _TgXe)


I O[b \f g[\f _TWl \a ah`UXe 27


8 K[X hfXW gb jbe^ g[XeX j\g[ hf' Uhg A Wba#g


eX`X`UXe [Xe aT`X)


I G^Tl) 8aW \f g[Tg [Xe T_fb \a ah`UXe 07


8 K[X jbh_W Vb`X TaW Zb) A Wba#g ^abj \ f[X


jTf Ta \afcXVgbe) 9hg f[X hfXW gb Zb g[XeX ceXggl


b gXa)


I 9hg [Xe ]bU jTf abg g[X fT`X Tf [\f $f\V%


]bU7


8 Fb)


I G^Tl) O[Tg \f c[bgbZeTc[ ah`UXe ,+7


8 L[Tg#f baX b g[X _bVTg\baf j[XeX g[Xl jbh_W


ZXg e\W b g[X WXUe\f) Kb g[XeX jXeX _\^X U\Z U\Z


fgbaXf TaW g[\aZf)


I Af g[\f fgbaX `Te^XW j\g[ fb`X ^\aW b cT\ag7


8 QXf)


I 8aW j[Tg jTf g[X cT\ag be7


8 L[bfX `Te^f TeX g[XeX UXVThfX g[XeX jTf


TfUXfgbf g[XeX' gbb)


I G^Tl)
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8 Kb g[XeX jXeX TeXTf `Te^XW)


I 8aW j[Tg#f [TccXa\aZ \a c[bgbZeTc[f ,,


TaW ,-7


8 L[bfX TeX g[X gehV^f _bTW\aZ) 9hg j[Xa g[Tg


[TccXaf' jX jXeX TUbhg jX jXeX TUbhg gb _XTiX) 8g


g[X UXZ\aa\aZ jX jXeX g[XeX j[Xa g[X gehV^f VT`X6 Uhg


baVX jX \a\f[XW g[X ]bU' A Wb ^abj g[Tg g[Xl [TW gb


gT^X g[Tg `bhaW g[X `bhaW TjTl eb` g[XeX)


I G^Tl)


8 L[Xl [TW gb gT^X g[X W\eg' g[X `bhaW b W\eg'


TjTl)


I 8aW j[Xa lbh jXeX g[XeX' [bj `Tal gehV^f jXeX


Vb`\aZ gb g[X f\gX7


8 OX__' A jbh_Wa#g ^abj) A aXiXe VbhagXW g[Tg)


L[Tg jTf abg `l ]bU) 9hg A ^abj g[Tg g[XeX jXeX TUbhg


,+ gb ,-) L[X g[\aZ \f g[Tg Ul g[X g\`X g[Xl jbh_W


[TiX gb _bTW TaW ha_bTW TaW Vb`X UTV^ TVghT__l' gb


UX [baXfg' A eXT__l Wba#g ^abj)


8g g[X UXZ\aa\aZ' g[XeX jXeX _\^X baX be gjb6


Uhg g[Xa TZT\a' f\aVX g[Xl gbb^ fb _baZ eb` Zb\aZ TaW


Vb`\aZ' g[XeX jTf T U\Z lbh ^abj' T _baZ W\fgTaVX)


L[XeX jXeX TUbhg ,+ be ,-) A Wba#g ^abj) A aXiXe


WXT_g j\g[ g[Tg' fb A Wba#g)


I <bXf g[X TfUXfgbf _bb^ W\ XeXag T gXe T


eT\a7
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8 Fb' \g W\Wa#g _bb^ W\ XeXag6 \g#f ]hfg' \g


jTf iXel XTfl gb _bVTgX UXVThfX \g#f _\^X g[X eT\a


V_XTaf \g bhg fb lbh VTa eXT__l fXX \g)


I G^Tl)


8 Qbh VTa fXX \g ceXggl XTf\_l)


I 8aW lbh jXeX geT\aXW gb \WXag\ l g[X TfUXfgbf


\a lbhe \a lbhe V_Tff7


8 QXf' \a g[Tg \a g[Tg V_Tff' lXf)


I Aa g[X V_Tff' jXeX lbh T_fb geT\aXW \a fT Xgl


be TfUXfgbf7


8 M[ [h[)


I QXf7


8 QXf)


I 8aW \f g[\f g[X fT Xgl iXfg \a c\VgheX


ah`UXe 2 g[Tg lbh jXeX Z\iXa gb jXTe Tg g[X ]bU7


8 L[Tg jTf abg eXT__l be bhe fT Xgl g[XeX6


\g#f be be be g[X geT \V' lbh ^abj' UXVThfX


g[XeX jTf Zb\aZ gb UX Xdh\c`Xag g[XeX) L[XeX jTf


Zb\aZ gb UX T gehV^ A `XTa' gehV^f Vb`\aZ TaW


Zb\aZ)


I Kb be gehV^f gb fXX lbh7


8 M[ [h[)


I 9hg ab Xdh\c`Xag jTf Z\iXa be T `Tf^ be


jTf _Xg `X j\g[WeTj)


OTf Tal jTf Tal `Tf^ W\W g[Xl Z\iX lbh
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T `Tf^ be T eXfc\eTgbe7 8al bg[Xe UbWl Xdh\c`Xag7


8 Fb' g[Xl aXiXe ZTiX hf Talg[\aZ _\^X g[Tg)


Qbh fXX g[X c\VgheXf) L[Tg#f g[X jTl jX hfXW gb jbe^)


I Af g[\f lbhe bja V_bg[Xf g[Tg lbh#eX jXTe\aZ


Tg g[X ]bU7


8 QXf' b VbhefX)


I 8aW W\W g[Xl Z\iX lbh Tal ]h`cfh\g gb jXTe7


8 Fb' ab' g[Xl jbh_Wa#g Z\iX hf Talg[\aZ) A


lbh fXX g[\f c\VgheX [XeX


I Fh`UXe 0' lXT[' A fXX)


8 g[Tg _TWl' f[X#f jXTe\aZ [Xe bja V_bg[Xf)


K[X#f ]hfg' lbh ^abj' hf\aZ Xdh\c`Xag _\^X T ebhg\aX)


9hg g[Tg TVghT__l WbXfa#g fb_iX Talg[\aZ)


I <\W lbh jTf[ lbhe V_bg[Xf \a lbhe bja jTf[\aZ


`TV[\aX Tg [b`X7


8 G VbhefX)


I Kb g[X V_bg[Xf lbh jbeX Tg g[X ]bU f\gX lbh


jbeX [b`X' TaW g[Xa lbh jTf[XW g[X` \a lbhe bja [b`X7


8 QXT[' A jbh_W We\iX \a `l bja VTe j\g[ g[bfX


V_bg[Xf TaW jbh_W Zb)


I G^Tl)


8 L[X ba_l g[\aZ g[Tg jX jbh_W eX`biX jTf


jXeX bhe Ubbgf' UXVThfX jX jXeX lXT[' g[XeX jTf


_\^X jTgXe' TaW' lbh ^abj' jX [TW gb hfX Ubbgf be \g)


I 8aW W\W lbh _XTiX lbhe Ubbgf Tg g[X ]bU f\gX'
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be \a lbhe gehV^7 O[Tg [TccXaXW gb g[X Ubbgf7


8 Aa `l geha^)


I G^Tl)


L@= ;GMJL J=HGJL=J5 Leha^ be gehV^7


L@= AFL=JHJ=L=J5 Leha^)


9Q EJ) 9JGGC=K5


I OTf Tabg[Xe jbe^Xe g[XeX aT`XW =_i\a7


8 QXf)


I 8aW g[Xl VT__ [\` =_i\a ;hUT7


8 ;hU\__X)


L@= AFL=JHJ=L=J5 ;hU\__X' ; M 9 A D D =)


9Q EJ) 9JGGC=K5


I G^Tl) 8aW [bj `Tal jbe^Xef jXeX g[XeX7


8 OX jXeX T_jTlf Tg _XTfg g[eXX g[XeX)


L[XeX jTf T jXX^ g[Tg ;hU\__X ]hfg Vbh_Wa#g `T^X \g'


fb g[Xl UebhZ[g Tabg[Xe Zhl) 9hg A Wba#g eX`X`UXe [\f


aT`X) 8g g[X XaW' \ A eX`X`UXe VbeeXVg_l' jX jXeX


gjb' ba_l' KT_iTWbe TaW A)


I ;bh_W lbh WXfVe\UX be `X [bj lbh W\W g[X


]bU' TaW j[Tg lbh jbh_W Wb j[Xa lbh bhaW g[X


TfUXfgbf7


8 Ghe ]bU g[XeX jTf ]hfg gb \aW TfUXfgbf' ]hfg


gb cebiX g[Tg g[XeX jTf TfUXfgbf g[XeX)


I Kb W\W lbh hfX lbhe eT^X TaW _bb^ j\g[ lbhe


XlX7
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8 QXf) OX__' lXT[' jX ^\aW b eT^XW g[X W\eg


TebhaW' TaW g[Xa jX jbh_W \aW \g)


I 8aW j[Xa lbh bhaW \g' W\W lbh chg T _TZ \a


g[X ZebhaW7


8 Fb' A jbh_W c\V^ \g hc) OX jbh_W chg \g \a T


UTZ' TaW jX jX jbh_W gT^X jX jbh_W gT^X \g


TaW UTV^ g[Xa' jX W\Wa#g [TiX g[Tg _\gg_X [bhfX


g[XeX' be gXag' TaW jX jbh_W ]hfg _XTiX \g g[XeX'


fb be g[X \afcXVgbef gb gT^X T _bb^ Tg) OX jbh_W


chg \g \a T fcXV\T_ UTZ be TfUXfgbf TaW jX jbh_W g\X


\g hc)


I @bj jbh_W g[Xl ^abj j[\V[ c\XVX b TfUXfgbf


VT`X eb` j[XeX ba g[X f\gX7


8 Ag jbh_W WXcXaW ba g[X TeXT jX jXeX jbe^\aZ


ba) >be XkT`c_X' \ jX jXeX jbe^\aZ \a T fcXV\ \V


c_TVX' jX jbh_W UX eT^\aZ TebhaW' TaW g[Xa jX jbh_W


fX_XVg) 9hg jX jXeX T_jTlf VbaVXageTgXW \a g[\f TeXT'


T _\gg_X U\g biXe [XeX' T _\gg_X U\g biXe g[XeX) 9hg


\g jTf ]hfg g[X j[b_X TeXT)


I 9hg g[Xl W\Wa#g eXVbeW ba g[X UTZ' \g jTf


bhaW \a _\^X fXVgbe 8 ,7


8 Fb)


I G^Tl) OXeX T__ g[X fT`c_Xf `\kXW gbZXg[Xe7


8 QXf)


I G^Tl)
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8 QXT[' jX jbh_W be XkT`c_X' A jbh_W fgTeg'


lbh ^abj' ZTg[Xe\aZ cTegf TaW chg g[X` T__ \a g[X UTZ)


GaVX g[X UTZ jTf h__' A jbh_W ]hfg V_bfX \g TaW jbh_W


fgTeg j\g[ Tabg[Xe baX)


I 8aW fb \ TfUXfgbf jTf bhaW \a g[Tg


_bVTg\ba' g[Xa g[X Xdh\c`Xag jbh_W Vb`X TaW chf[ \g


\agb g[X `bhaW6 \f g[Tg j[Tg [TccXaXW7


8 QXf' lXf' \ jX jXeX jbe^\aZ \a T fcXV\ \V


TeXT' baVX jX Vbh_W cebiX fb`X[bj g[Tg g[XeX jTf


TfUXfgbf g[XeX' jX jbh_W Ue\aZ XiXelg[\aZ gbZXg[Xe gb


g[X `bhaW' lXT[)


I OTf g[XeX ]hfg baX `bhaW' be `Tal `bhaWf7


8 Bhfg baX)


I G^Tl) 8aW g[Tg#f \a f[bja \a ah`UXe ,7


8 QXT[' ]hfg baX `bhaW)


I Fbj' \g _bb^f _\^X g[Tg g[XeX#f fb`X ZeTff


Zebj\aZ ba g[X `bhaW) OTf g[XeX ZeTff T_jTlf Zebj\aZ


ba g[Tg `bhaW7


8 QXf' UXVThfX jX fgbccXW Tg fb`X cb\ag) A


jbh_Wa#g A jbh_Wa#g UX TU_X gb gX__ lbh be [bj


_baZ5 baX jXX^' gjb jXX^f) 9hg' lXT[' \g jTf [T_gXW)


8aW T gXe T j[\_X jX fgTegXW TZT\a' T gXe jX jXeX gb_W


g[Tg' jX__' g[Xl jXeX Zb\aZ gb gT^X g[Tg `bhaW TjTl)


I Kb \f \g VbeeXVg gb fTl \a g[X UXZ\aa\aZ


g[XeX jTf ab ZeTff6 Uhg g[Xa T gXe lbh fgbccXW' g[XeX
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jTf XabhZ[ g\`X be g[X iXZXgTg\ba gb Zebj' TaW g[Xa


lbh fgTegXW hc TZT\a7


8 M[ [h[' f\)


I <\W [X $f\V% XiXe \aW c\cX eTZ`Xagf7


8 L[Tg#f j[Tg TfUXfgbf \f)


I G^Tl) O[Tg jTf g[X U\ZZXfg c\XVX g[Tg [X


$f\V% bhaW7 ;Ta [X f[bj \a [\f [TaW7


8 D\^X g[\f U\Z' f`T__Xe' f`T__Xe' hag\_ hc


gb g[\f f\mX)


I Kb ab `beX g[Ta T Vbhc_X b [TaWf h__7


8 QXf)


I G^Tl) 8__ g[X jTl Wbja gb g[X ZebhaW hc


_\^X Vb XX Ze\aWf7


8 QXf)


I OTf g[XeX VTgg_X be Vbjf \a g[X f\gX7


8 QXf' lXT[' jX [TiX gb ^\aW b fVTeX g[X` TjTl


\a beWXe gb jbe^) QXT[' jX [TW gb fVTeX g[X` TjTl \a


beWXe gb UX TU_X gb jbe^)


I Obh_W g[Xl XiXe jT_^ e\Z[g g[ebhZ[ lbhe jbe^


TeXT7


8 G[' lXT[' b VbhefX) 9XVThfX g[Xl ^aXj


iXZXgTg\ba' lbh ^abj' \g jTf


L@= ;GMJL J=HGJL=J5 A#` fbeel7


L@= OALF=KK5 L[Xl ^aXj iXZXgTg\ba g[Tg ZeXj


hc g[XeX' \g jTf iXel lh``l be g[X`) Kb A#`
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fTl\aZ' \ A#` VbagT`\aTgXW' g[bfX cbbe Ta\`T_f


TeX iXel VbagT`\aTgXW' gbb' UXVThfX g[Xl jXeX


g[XeX j\g[ hf T__ g[X g\`X) Aa g[X `bea\aZ j[Xa


jX Zbg g[XeX' jX [TW gb fVTeX g[X` TjTl T__ g[X


g\`X)


9Q EJ) 9JGGC=K5


I <\W g[Xl _bV^ g[X TeXT j\g[ T XaVX7


8 Fb' \g#f gbgT__l jTl bcXa) O[Xa jX fVTeX


g[X` TjTl' g[Xl jbh_W Vb`X gb g[\f TeXT e\Z[g j[XeX


g[X g[X iXZXgTg\ba \f e\Z[g [XeX) 9XVThfX' lbh


^abj' g[XeX jTf f[TWX g[XeX' fb


I <\W lbh XiXe fXX TalbaX' Tal cXbc_X' ba g[X


f\gX' be Xi\WXaVX g[Tg ^\Wf jXeX hf\aZ \g j[Xa lbh


jXeXa#g jbe^\aZ7


8 Fb)


I 8al 8LN U\^Xf7


8 Fb)


I G^Tl) 8al Te`Xef7


8 Fb' ab) =iXelUbWl g[Tg A fTj g[XeX jTf


eX_TgXW gb g[X ]bU fb`X[bj)


I G^Tl) OTf g[XeX TalbaX Vhgg\aZ ZeTff \a g[X


TeXT7


8 Fb) L[X gehV^ Zhl' be XkT`c_X' [X hfXW gb


jbe^ g[XeX j\g[bhg cebgXVg\ba Tg T__' g[X baX g[Tg


`biXW g[X `bhaW' be' lbh ^abj' eX`biXW W\eg be fgh )
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@bj Wb lbh VT__ g[\f g[\f g[\f [XeX7


L@= AFL=JHJ=L=J5 <ba#g Tf^ `X)


L@= OALF=KK5 Qbh `Xag\baXW g[X aT`X UX beX)


EJ) 9JGGC=K5 A#` Zb\aZ gb gT^X T \iX `\ahgX


UTg[ebb` UeXT^) A#__ UX e\Z[g UTV^) OX#eX T_`bfg


WbaX)


$8 UeXT^ jTf [X_W)%


9Q EJ) 9JGGC=K5


I Af KT_iTWbe FTiT' jTf [X lbhe fhcXei\fbe7


8 QXf)


I <\W KT_iTWbe FTiT XiXe gX__ lbh abg gb Zb


bhgf\WX lbhe TeXT gb _bb^ be TfUXfgbf7


8 @X hfXW gb gX__ hf g[Tg g[X TeXT b jbe^ jTf


g[Tg fcXV\ \V VbaVXageTgXW \a g[Tg TeXT)


I OXeX lbh T__bjXW gb Zb gb bg[Xe cbeg\baf b


g[X cebcXegl bhgf\WX lbhe jbe^ TeXT gb _bb^ be


TfUXfgbf7


8 Fb' jX [TW gb jbe^ \a T fcXV\ \V TeXT)


I 8aW [bj TUbhg jXeX lbh T__bjXW gb _bb^ ba


g[X ebTWjTlf' g[X W\eg ebTWf g[Tg VT`X \agb g[\f jbe^


TeXT7


8 Fb' ]hfg \a g[\f TeXT ba_l)


I G^Tl) <b lbh [TiX Tal VbaVXeaf be lbhe bja


[XT_g[ Tf T eXfh_g b jbe^\aZ ba g[\f f\gX7


8 OX__' lXf' lXf' b VbhefX) 8VghT__l' A aXXW
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gb fXX T fcXV\T_\fg UXVThfX \g#f UXXa bhe `bag[f


TUbhg bhe `bag[f f\aVX A fgTegXW gb ^\aW b [TiX _\^X


T VbhZ[' T VbafgTag VbhZ[' _\^X T Vb_W g[Tg aXiXe ZbXf


TjTl) 9hg \g#f abg T Vb_W6 \g#f ]hfg VbhZ[\aZ TaW


VbhZ[\aZ TaW VbhZ[\aZ)


I G^Tl) 8aW [X#f [X [Tf [TiX lbh UXXa


gXfgXW lXg7


8 A#` \a g[X cebVXff gb UX fXXa Ul T _haZ


fcXV\T_\fg)


I G^Tl) O[Xa lbh _X g g[\f f\gX ba lbhe iXel


_Tfg WTl' jTf g[X f\gX V_XTaXW hc g[Xa7


8 O[Xa jX j\g[WeXj eb` g[X TeXT' g[XeX jXeX


ba_l gehV^f g[XeX' gehV^f gb eX`biX g[X `bhaW b W\eg)


I <\W lbh XiXe Zb UTV^ T gXe g[X gehV^f eX`biXW


g[X `bhaW b W\eg7


8 Fb' A W\Wa#g Vb`X UTV^ Zb UTV^ T gXe g[Tg)


I <\W Tal b g[X bg[Xe jbe^Xef lbh jbe^XW j\g[


Zb UTV^' T gXe g[X `bhaW jTf eX`biXW' gb fXX \ g[X


TfUXfgbf jTf T__ ZbaX7


8 A Wba#g ^abj j[Tg KT_iTWbe W\W' UXVThfX jX


jTf lbh ^abj' [X jTf \a V[TeZX \a g[Tg Vb`cTal)


9hg A Wba#g ^abj) L[X bg[Xe Zhlf jXeX abg WbVh`XagXW'


haWbVh`XagXW' fb


I MaWbVh`XagXW \a gXe`f b TfUXfgbf


VXeg\ \VTg\ba7
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8 Fb' g[Tg g[Xl jXeX fXag UTV^ gb g[X\e


Vbhage\Xf)


I G[' haWbVh`XagXW be T_\Xa fgTghf7


8 QXf)


I 8aW j[b j[\V[ jXeX g[bfX Zhlf7 OTf g[Tg


;h ;hU =_i\f $f\V%7


8 =_i\a ;hU\__X) A Wba#g eX`X`UXe g[X aT`X b


g[X bg[Xe Zhl) L[Xl TeX UTV^ gb g[X\e Vbhage\Xf)


I A g[\a^ g[XeX#f baX bg[Xe aT`X `Xag\baXW \a


g[\f eXcbeg) DXg `X fXX \ A VTa \aW \g)


8 QXT[' g[XeX jXeX bg[Xe Zhlf jbe^\aZ g[XeX Tg


fb`X cb\ag) 9XVThfX _\^X baX WTl =_i\a Vbh_Wa#g `T^X


\g' be g[X bg[Xe Zhl Vbh_Wa#g `T^X \g' fb Uhg


KT_iTWbe TaW A' jX jXeX T_jTlf g[XeX)


I G^Tl) <b lbh eX`X`UXe T `Ta aT`XW E\V[TX_


KV[bb^7


8 Fb)


I G^Tl) DX\Z[ K\``baf7


8 Fb' A Wba#g eX`X`UXe)


I L[Tg#f b^Tl)


8 Ag#f UXXa \g#f UXXa lXTef' lbh ^abj)


I A#` ]hfg V[XV^\aZ fb`X aT`Xf g[Tg TeX ba g[X


eXcbeg) 8 K[Xee\__ ;h__\iXe7


8 Fb)


I G^Tl) <b lbh ^abj Ta =e\V ?bX__Xe7
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8 A Wb eX`X`UXe KT_iTWbe UXVThfX [X jTf bhe


Ubff)


I G^Tl) <b lbh eX`X`UXe TalbaX aT`XW =e\V


?bX__Xe' ? G = D D = J7


8 Af g[Tg Ta \afcXVgbe7


I A g[\a^ fb`X ^\aW b


8 QXT[' g[Tg fbhaWf T`\_\Te)


I ETlUX T fT`c_Xe) D\^X T fT`c_Xe' `TlUX7


8 M[ [h[)


I Kb`XbaX aT`XW JbUU\X7


L@= AFL=JHJ=L=J5 O[Tg#f g[X aT`X7


9Q EJ) 9JGGC=K5


I JbUU\X' _\^X JbU' JbUU\X' JbUU\X)


8 A A `\Z[g eX`X`UXe) 9hg' ab' A#` abg


fheX)


I G^Tl) Af g[X jb`Ta \a c\VgheX 0 DX\Z[


K\``baf7


8 K[X `\Z[g UX) A Wba#g eX`X`UXe [Xe aT`X)


I G^Tl) <\W lbh XiXe fXX


8 8aW f[X fcXT^f =aZ_\f[ ba_l' fb


I <\W lbh XiXe fXX g[X bjaXe b g[X cebcXegl7


8 Fb)


I <b lbh ^abj j[XeX g[X TfUXfgbf \a g[X gehV^f


jTf Zb\aZ7


8 A [XTeW g[Tg fhccbfXW_l g[Xl jbh_W UX
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gT^Xa g[Xl hfXW gb gT^X g[X` gb G^XXV[bUXX' T


fcXV\ \V _bVTg\ba j[XeX \g jTf fhccbfXW gb UX gT^Xa


gb) L[XeX jXeX ba_l gjb _bVTg\baf j[XeX g[Xl Vbh_W


ZXg e\W b g[X VbagT`\aTgXW cebWhVg' _\^X \a <TlgbaT


be G^XXV[bUXX)


I G^Tl) Af g[XeX Talg[\aZ X_fX lbh eX`X`UXe


TUbhg g[X g\`X lbh jXeX jbe^\aZ g[XeX7


8 A Wba#g eX`X`UXe `hV[ `beX) Ag#f UXXa fb


_baZ)


EJ) 9JGGC=K5 G^Tl) A g[\a^ g[Tg#f \g)


L[Ta^ lbh iXel `hV[)


$=kT`\aTg\ba MaWXe GTg[ VbaV_hWXW Tg


15/3 c)`)%
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;=JLA>A;8L= G> G8L@


KL8L= G> >DGJA<8%


;GMFLQ G> D==%


A' g[X haWXef\ZaXW Thg[be\gl' VXeg\ l g[Tg


C8L@=JAF= GJL=?8 cXefbaT__l TccXTeXW UX beX `X TaW jTf


Wh_l fjbea)


OALF=KK `l [TaW TaW b \V\T_ fXT_ g[\f -2g[ WTl


b BhaX' -+,1)


SSSSSSSSSSSSSSSSSSSSSSSSSSSSSSS


;[e\fg\ C) ;b_X


FbgTel HhU_\V KgTgX b >_be\WT


El ;b``\ff\ba Fb5 == 31+,/2


=kc\eXf5 >XUehTel ,0' -+,2


HXefbaT__l Cabja5 QXf


GJ HebWhVXW AWXag\ \VTg\ba5


LlcX b AWXag\ \VTg\ba HebWhVXW5
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A' g[X haWXef\ZaXW Thg[be\gl' VXeg\ l g[Tg


8D>J=<G H=J=R ;8KLADDG cXefbaT__l TccXTeXW UX beX `X


TaW jTf Wh_l fjbea)


OALF=KK `l [TaW TaW b \V\T_ fXT_ g[\f -2g[ WTl


b BhaX' -+,1)


SSSSSSSSSSSSSSSSSSSSSSSSSSSSSSS


;[e\fg\ C) ;b_X


FbgTel HhU_\V KgTgX b >_be\WT


El ;b``\ff\ba Fb5 == 31+,/2


=kc\eXf5 >XUehTel ,0' -+,2


HXefbaT__l Cabja5 SSSSSSSSSSSSSSSSSSS


GJ HebWhVXW AWXag\ \VTg\ba5 QXf


LlcX b AWXag\ \VTg\ba HebWhVXW5 >D A< ;TeW
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J=HGJL=J#K =P8EAF8LAGF MF<=J G8L@ ;=JLA>A;8L=
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A' ;[e\fg\ C) ;b_X' ;Xeg\ \XW Heb Xff\baT_ ;bheg


JXcbegXe TaW FbgTel HhU_\V \a TaW be g[X KgTgX b


>_be\WT Tg DTeZX' VXeg\ l g[Tg A jTf Thg[be\mXW gb TaW


W\W fgXabZeTc[\VT__l eXcbeg g[X =kT`\aTg\ba MaWXe GTg[


b 8D>J=<G H=J=R ;8KLADDG6 g[Tg T eXi\Xj b g[X


geTafVe\cg jTf abg eXdhXfgXW' TaW g[Tg g[X geTafVe\cg


\f T gehX TaW Vb`c_XgX eXVbeW b `l fgXabZeTc[\V


abgXf)


A heg[Xe VXeg\ l g[Tg A T` abg T eX_Tg\iX'


X`c_blXX' TggbeaXl' be VbhafX_ b Tal b g[X cTeg\Xf'


abe T` A T eX_Tg\iX be X`c_blXX b Tal b g[X cTeg\Xf#


TggbeaXlf be VbhafX_ VbaaXVgXW j\g[ g[X TVg\ba' abe T`


A \aTaV\T__l \agXeXfgXW \a g[X TVg\ba)


<8L=< g[\f -2g[ WTl b BhaX' -+,1)


SSSSSSSSSSSSSSSSSSSSSSSSSSSSSS


;[e\fg\ C) ;b_X' ;bheg JXcbegXe
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February 12, 2016


Attention EPA committee 


Changes and reform is much needed to assure the intent of the law is followed and protection measures 


to those subjected to EJ and Title VI issues will be implemented and enforced as intended. My 


community has been plagued by actions during an FHWA/DOT INDOT process to develop a new 


transportation project which has caused considerable disregard for the application and intent of the 


regulations you are trying to implement.  This program is riddled with loop holes which allow these 


processes to continue without regard for the civil rights of the citizens impacted as well as supporting 


methods which do not protect or promote environmental justice concerns. Specific to our issue is a 


community which has been blindsided by incorrect serious EJ disregards; inadequate public notices, 


non-engagement of public officials, disregard for EJ and Title VI requirements to allow our community a 


voice in a federal funded project called I69, Section 6.  Allowing an agency to develop and implement 


their own programs without enforcing adequate methods of compliance have left those these laws are 


designed to protect, disregarded and lost in the loophole.  Discrimination and problems continue 


because of the inadequate reporting oversight, quality assurance, and lack of enforceable compliance 


methods when rules are only suggestions.  Please change the current policy!


How could this happen, you might ask, with all of the rules regulations, guidelines and manuals 


produced to assure these discriminations could not occur? Please consider these:


1. Allowing an agency to self-police and establish policies not in concert with the intent of national 


oversight. In the 2015 Federal Highway Administration Environmental Justice Reference Guide 


on page 15 the statement “Agencies may make their own determinations and assumptions to 


identify persons or populations and then document their assumptions in planning and 


environmental documents.” ( See # 5 below for further details) This is only one of many “softly” 


written guidelines that support and condone an agencies disregard or manipulation of 


programs.  Verbiage throughout guidance documents use words like MAY, SHOULD, DEVELOP 


INTERNAL METHODS – The crux of the problem is that guidance documents allow for arbitrary 


interpretations. Although considerable suggestions and references are identified to prevent EJ 


injustices by involving the many planning agencies(MPO, STP, Etc) these oversight agencies are 


not a part of the early planning stages which leave those entitled to EJ and Title VI participation


and engagement to fall through the cracks.  This vague wording and casual reference does not 


provide the specific oversight and guidance federal agencies need as is evident by the issues at 


hand now. Establish Federal RULES for all agencies, enforce COMPLIANCE, establish SEVERE 


PENTALTIES, and remove internal SELF-POLICING.


2. Not establishing a proactive compliance review and reporting method which insures a reporting 


agency is reporting the facts.  As we reviewed documents submitted to NEPA regarding public 


outreach and engagement it was obvious that no detail was required.  Only statements and 







statistic numbers – total number of programs, efforts, programs.  This information was and 


continues to be inaccurately reported specific to a project in our community I-69 section 6. 


When the document is read, it appears as though adequate measures were taken – but without 


out facts, a spread sheet with specific milestone or reportable dates along with details are 


needed for an accurate determination of compliance.  Too much is left up to each project to 


develop their own reporting a compliance documents.  Standardize documents and reports for 


all projects, by EPA not the agency receiving the funds. 


3. Establishment of arbitrary deadlines for reporting problems.  This is critical to understanding the 


scope and magnitude of project manipulation; by the time we learn of an issue we have 


exceeded the time allowed to report the problem. Eliminate deadlines!


4. Not having a real time liaison of the federal government to address immediate compliance 


questions, compounds the problem.  As a brief example, in a recent public meeting to discuss 


route issues NO ATTEMP WAS MADE TO reach out to those which would be impacted by these 


decisions.  We requested attempts be made to reach out to LEP, ethnic, low income, and EJ 


areas which do not have access to the internet or paper.   Even the most basic request to have 


an option on the phone system to direct LEP or other demographics to another method to reach 


out.  These were all denied.  When the project manager was asked what efforts were made to 


reach out and engage these demographics we were informed there was none done nor were 


they required to until after decisions are made about where the routes will go.  This 


conversation is document in writing and will be included in supportive attachments by one 


citizen when they file their comments.  It was not until a week after the meeting any material 


was made available in Spanish – and it was brief, incomplete and not public. Projects should 


have an outside agency liaison with EPA to address questions and receive answers.  In our 


project, there is no one who can help.  We can write comments – but there is no method to 


return answers! This process is not proactive in preventing problems, regardless of 


demographics.  We have no communications process for other than English speaking citizens 


with computers or phones, but help or responses are not available regardless. 


5. Reporting incorrect or subjective data, not objective data! When INDOT was asked specifically 


how they were obtaining their demographics I was directed to a form passed out in public 


meetings, and only available in English on their web link.  I asked why the questions asked were 


presented in such a manner that incorrect data would be reported (example age – they do not 


list 60 and above but combine 65 and under which would report age demographics other that 


directed by EJ) I also asked why this does not ask LEP or Nationality questions.  I was told this 


was the approved NEPA form.  EPA can refer to information obtained 15 years ago, not current 


nor representative of issues at hand.  Look at the specifics of our I69 project.  Demographics, 


Water, air, flora and fauna information used to refine route selection to the best options was 


grossly misrepresented. A tighter window of data validity would require updated reporting of 


facts.  Again, relating to No.4 above, we have no method to report problems or ask for 


intervention when we see problems occurring. As an example for I69 section 6 INDOT stated 


they asked the members of the CAC committee to identify persons and populations and had 


circulated a survey.  Considering INDOT hand selects the members of the CAC, did not include 


members from impacted areas until after decisions were made, and that those selected did not 


represent any community organization which might have this information – they system is 


flawed.  There should be clear and concise requirement to identify, engage and include 







appropriate demographics.  When the funded agency is also the one developing their own 


guidelines and reporting methods, injustices occur.  In our instance of transportation planning, 


INDOT determined there was no need to comply with early on interactions until a final plan was 


developed.  Although this may be optimal for budgeting, it prevents those most subject to 


impacts to be a part of the early planning – where alternative routes might go.  Language is 


vague and nonspecific for all types of transportation projects.  EPA should identify specific 


outreach and engagement criteria and require documentation from county or community 


leaders to confirm adequate attempts were made. Identify a time window that data can be 


used – Lingering projects are positioned to violate EJ and Title VI requirements –“ A tier 1 was 


done in SOME areas 15 yrs ago”. Laws have changed, current assessments specific to EJ is 


grossly needed for early stage development.  The canned answer is, we will reevaluate during 


the Tier 2 in the EIS – Routes and decisions are made based on bad or old information 


presenting the alternative routes process to advance substandard choices with major impacts 


to EJ.  These decisions are made because end users like INDOT are empowered to make their 


own rules and is allowed to present data in a manner that is misleading and subjective.   


Develop mandatory procedures, policies, reporting and disclosure methods that allow citizens 


to review the real facts!


Although there are guidelines an entity like INDOT should follow, the current system does not 


provide for program quality assurance or compliance approvals at all development stages.  Agencies 


are allowed to develop their own requirement.  Biased involvement of stake holders and agency 


involvement, which is supposed to provide protection of these civil and environmental rights, have 


and are continuing during this federal project.  Regulatory documents are not inclusive of the full 


scope of oversight and reporting critical to protect our rights.  Yes a document may say a survey of 


privately owned property requires notice prior to implementation, but it does not identify a time 


range.  Currently notification could have occurred 4 years ago, time frame and limits are inadequate. 


Documents need to be refined to restrict the scope of public engagements and notifications.  


This INDOT I69 project for section 6 has been the perfect storm; MAP 21 negated regulatory 


requirements of NEPA (per INDOT); preliminary studies critical to protect our community and lands 


regarding Title VI and EJ which should be identified in Tier 1 – were disregarded as no Tier 1 was 


required; No State transportation plan, no MPO, no planning agency intervening on our behalf was 


engaged because INDOT deemed their participation not required until the final routes were 


approved.  


Yes INDOT is meeting EJ and Title requirements by conducting training – but this project has failed to 


implement the intent and actions necessary to assure our communities rights.  The current system 


has failed, this federal agency has been empowered to make their own regulations, implement what 


is best for the project and continues to demonstrate a lack of respect or support of methods to 


allow early engagement and considerations critical to assure Environmental Justice and Title VI 


rights are a part of the greater picture.  


Changes to the EPA regulations are critical to correct these oversights.  Implement ongoing quality 


assurance and regulatory involvements that includes factual specific data and project planning 


documents that can be reviewed and signed off on prior to allowing the next stage of development.  


The FDA has a great method in place to assure product and drug safety development.  Similar 







compliance techniques and audits could be incorporated to protect projects of this nature.  


Implement a hot line and method to report issues or ask questions outside of the current system.  


Currently, there is only a method to file a complaint – there is no system in place for a person to call 


and ask for help to understand what is going on or to report a concern before it becomes a problem.  


It is time to empower and assure the citizens that their rights cannot be disregarded by this federal 


process.  Implementing changes addressed in the proposed EPA regulations will be a good step in 


this direction.   Engage local civilians in the process of compliance.  Eliminate a federal agencies 


influence in projects which allows them to hand pick and appoint those who are supposed to 


represent the community on community action committees.  Reporting, accountability, compliance, 


and community engagement is critical to assuring federal projects are conducted with consideration 


to those who call this home and pay the taxes to support these projects.  


The Greater Mooresville Area Committee was established to represent and inform citizens near 


northern Morgan County in Indiana regarding the processing surrounding the unexpected route 


changes which will impact our community during a federal highway project called I-69 Section 6.  


We are over 1,000 voices strong and on their behalf, file the above comments to be reviewed.  The 


processes which continue to allow this federal program to blindside a community and disregard the 


EJ and Title VI Civil rights must change.  We say enough is enough, please enact changes to assure 


any federal program follows guidelines and is developed to protect the rights of all.


(b) (6) - Privacy












        


    


  
  


      
   


  


            


   


  


 


  


   


  


  


   


     
 


 
   


  


  


  
 


     


  


 


 


  


  


 
 


 


  


  


   


     


  
  


  


    
 


              


                
       


    
  


 


  


 


 


         


    
  


 


                 















   
   


          
         


               


                  
                


               
              


              
        


             
          


              
            


               


                 
              


                  
                


                
                


 


           
          


           
         


              
            


                  
        


           
              


              
            
            


                


                
              


             
              


  







   
   


             
           


                  
              


             
   


               
                


               
    


 


   


  
   


  
    


  



















  











   
 


    
   
         


  


 
  
  


  
      


  
 
 


 
 


 
            







 







  







 
     


   


    
   


   
   


    


     
      


   
     


    
   


         
         


  


  


             
              


               
                


               
                


                    
               


             


               
          


  
   


  
   


 







 
    


   
    


     
  


     


    


  


 


 
 


    


    


    
       


     


     
           


   


   
                        


          


    
    


   


    


  


                
                 
           
     


     
            
           
  


            
            


 


                 
           


  
      


  


  


  
  


 


 
  


 


  


                   
            


                  


          


             
 


    







  


  
      


                   
             


    
                  


        
              


               
             


           
  


              
            


               
      


   
                  


                 
                 


           
  


                     
              


  
             


                   
                    


                      
                   
                   


                  


   
                      


                     
                  


              


    


 







  
 


   
                   
               


            
              
               


                 
                
                   


                 
               


              
     


   
                    


                     
                  


                   
                      
                  


                    
   


                  
                 


                    
                


  
                   


                   


  
                   


                  
    


      


                   
                  


                     
                   
                      


                 
               


                     
                 
                  


                   


  


   


  


    







  


   


  


                  


                      


                  


   


                


                      


                     


                        


                         


                     


                


                  


                    


                       


                      


                      


                   
 


                 


                


         


  
              


          


                  


                       


   
                      


 
                    


                     


           


                 


                  


                 


                   


                   


                   


                 


         


      


                   


                


                  


    


 







  


  


                


                  


           


           


   
                   


                     


                      


                 


     
                   


                   


                


   
                


                  


                  


                     


                     


                


           


            


                   


           


   
           


                  


                     


                   


                  


               


                 


    
              


         


           


       
                   


 
            


       
                   


  
 


    







  


    


 


  
                


                


                    


                  


                      


                  


                


                 


                


                 


                     


                    


                    


                   


                    


       
               


                  


                 


               


                    


                    


    


   
                


             


                   


               


                  


                  


                   


                   


      


  


   
      


  


             


    


     







 







    
        


       
    


    


    


               


                   


                


                 


                  


            


  


  







 







      
      


        
      


  


                    


                      


                


     


                


                    


                


               


                 


 


                 


    


        


      


 


 


 


       


   


 


 
    


    


               
          


                  


  


               


                


          


                   


              


                  


                 


                 







                 


                 


                


                   


          


                     


               


                 


         


                 


            


                


            


                   


                   
                


                 


       


               
                      


       


       


   
      


    


  


  


  


  


  


  


  


  


  


  
     


   


 


 


 


 


 


 


 


 


 
 


 


 


 


 


 


 


 


 


 


                    


                 


                  


                   


                   


   


 







                    


                      
          


  


               
                    


        


                    


                     


                    
                     


                  


                       
                   


                    


                     


         


                 
      


       


                   


                 
                 


       


                  


                
               


           


 







  


     


                       
                       


      


      
      







    
 


   
    


      


     
      


        
     
       
        


    
    


        
      


       
       


      
     


       
      


       
      


       
        


     
  


  
        


       
       


      
      


        
      


      
     


       
      


       
       


      
       


     


      
      
       


       


     


      


      
      


        
        


     
        


        
        


          
      


        
       


        
         


      
  


      
      


       
     
      


         
        


     


         
 


         
 


        
 
        
        


        
   


  
   


        
       


       
      


      
      


   


  
   


   


    


      


    


    


 


      


     


     


     


   


    


 


   
    


 







       
      
     


         
       
       


     
        


     


      


        
      


        
         
  


     
       


     
      


   
        


       
 


       
      


 
       


    
       


     
      


       
    


     
        


  


 


       
       


     
         


      
       


        
      


      
       
       


     
       


       
         


       
         


 


         
       
        


        
 


       
 


       
       
      


      


          
     


      
       


      
  


       
       


       
        


    
        


       
  


        
          


      
       


        
   


        
         


  
  


       
        


      
 


      
      


      
     


       
      


      
    


      
      


      
     


      
       


      
       


     
 


    
    


 


   


   


   


   


    


    


    


    


     


       
     


        
         


       
        


     


   
       


       
       
       


          
        


       
         


      
         


     
     


    
     


    
  


      
      
     


       
       
        


  
      


        
        


       
       


  







      
  


    
     


   
     


       


    


  


   


   


   


  


  


   


   


  


  


  


 
 


 


 


     
        


       
        


        
      


   


      
     


   


    
     


     
       


      
     
       


        
        
       


           


       
       


      
  


       
  


    
   


   


   


   


   


     
       


       
       


      
   


   
    
     
    


     
     


   
       


     
      


         
       
   


      
       


      
      


     
       


        
         
      
        


    


   
 


      


      


      


        


       


    


       


     


 


      
      


 


      
      


   


       


       


     


      


     
        


      


         
 







  







    
       


   
   


   


                      
                  


             


 


  
      


 







  







 


     
    
   
    


   


 


       












 
 
 
 
 
 
 
CALIFORNIA HEALTH AND SAFETY CODE 42400 AND 42402 
 
42400.  (a) Except as otherwise provided in Section 42400.1, 
42400.2, 42400.3, 42400.3.5, or 42400.4, any person who violates this 
part, or any rule, regulation, permit, or order of the state board 
or of a district, including a district hearing board, adopted 
pursuant to Part 1 (commencing with Section 39000) to Part 4 
(commencing with Section 41500), inclusive, is guilty of a 
misdemeanor and is subject to a fine of not more than one thousand 
dollars ($1,000) or imprisonment in the county jail for not more than 
six months, or both. 
42402.  (a) Except as provided in Sections 42402.1, 42402.2, 
42402.3, and 42402.4, any person who violates this part, any order 
issued pursuant to Section 42316, or any rule, regulation, permit, or 
order of a district, including a district hearing board, or of the 
state board issued pursuant to Part 1 (commencing with Section 39000) 
to Part 4 (commencing with Section 41500), inclusive, is strictly 
liable for a civil penalty of not more than one thousand dollars 
($1,000). 
 










































 
 


December 17, 2008      News  
Release 


 


Jury Favors Air District,  Found Liable 
for Asbestos Pollution  


 
The Sacramento Metropolitan Air Quality Management District was awarded 
$742,885 in civil penalties in an enforcement action brought against  


   
 
The penalty award followed a jury verdict holding that  willfully and 
intentionally violated the District’s asbestos removal regulations on two separate 
occasions, resulting in the emission of asbestos.   
 
“The District prefers to settle actions through our Mutual Settlement Process and 
our goal is always to reach a fair penalty that deters future violations,” said 
AQMD’s Executive Officer Larry Greene.  “When violators do not participate in 
the MSP process, the District has no choice but to pursue legal action awarding 
penalties, and we will do so whenever that course becomes necessary.”  
 
District enforcement staff documented violations, which involved multi-day 
occurrences in the winter and summer of 2000.  The illegal removal of the 
regulated asbestos containing material occurred at a commercial building site 
located in Fair Oaks, CA owned and operated by   
 
 
 
CONTACT:  Brandon Manzano 
   AQMD Communications Office 
   (916) 874-4888 (Media Line) 
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                                         POLLUTION ON THE RIVER 
                              The Saga of a Whistle Blower,  
 
Google: “Pollution on the American River,  to view if you do not 
have a DVD. 
 
This DVD has been expanded from an earlier 2011 version of 5 minutes with an 
additional 2 minutes showing the open mixing of cement behind the Sacramento 
Central Seventh-day Adventist Church on July 21, 2001.   
 
Exposing the Public and Wildlife that habitat the lower American River to silica is an 
illegal environmental practice. (Silica is a product of cement and is listed on the 
California’s Prop 65 toxic list, along with asbestos) This continued for some 5,000 hours, 
over a three year period, 1999 through 2001. 
 
1.  INTRODUCTION 
 
 Many of the major dramas in our lives have several beginnings and endings. This is 
true with the story behind this DVD, Pollution on the River. 
 
First viewing of the film will perhaps leave the viewer wondering what is the purpose of 
showing confrontations.  Why these Persons are so nervous, much like one about to 
committing a crime?  One can understand why I,  would persistently stay 
focused on a short construction project in September of 2003, near the Business 80 
Freeway Bridge going over the American River, in Sacramento. 
 
It was unlikely that I would have exited my rear gate and walked up a short path in early 
September of 2003. I was meeting with my legal counsel, John Cassanet and an expert 
witness, in preparing for a trial soon coming up against the Corps of Engineers (Corps) 
and the Sacramento Area Flood Control Agency (SAFCA), Contractor, Geo Con Inc. 
 
2.  LEGAL BACKGROUND 
 
 A legal Cross-Complaint was filed for over $200,000 in damages to my property during 
the Slurry Wall Construction Project of 2001.  This was attached to a Complaint filed 
by Geo Con Inc. alleging I caused them additional construction costs.  This bogus, 
Complaint was needed in order to obtain a TRO. The motive was shockingly understood 
and blandly exposed for the first time during the filming in September of 2003.  (The 
TRO, Temperory Restraining Order was to keep me from having access to observe the 
construction and mixing procedure, in 2001)  
 
It was at this time, I fully understood the major environmental crime cover-up as  


 and I were filming the crime in progress. 
 
When, John Cassinat and I viewed the rear damage of my property, we noticed large dirt 
moving equipment being positioned to start digging, some 200 yards to the west, next to 
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the Business 80 Bridge.  We walked down to the project and were met by a large man 
who said, he was the “superintendent for Enviro Con Inc. and was completing a small 
slurry wall project, left uncompleted during the 2001 levee project.” (This was less than 
a 10 day project.) 
 
I mentioned we were preparing for trial coming up soon, relating in part to the 
procedure of mixing cement in an open boxcar.  The Superintendent assured me they 
“would not be doing the same illegal activity”. 
 
3.  DISCOVERY OF CLANDISTIN CLEAN-UP PROJECT 
 
The law requires any public works projects that have an impact to the neighborhood, be 
noticed by mailings and signs.  This was not done. 
 
When I showed up the following morning to view the operation, the Superintendent and 
Project Supervisor Tom Gayer become very nervous knowing they were about to be 
videoed committing a major pollution crime.  
 
                                        PROP 65 
                                   STATE OF CALIFORNIA 
>                       ENVIRONMENTAL PROTECTION AGENCY 
>         OFFICE OF ENVIRONMENTAL HEALTH HAZARD ASSESSMENT 
>       SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986 
>  
>            CHEMICALS KNOWN TO THE STATE TO CAUSE CANCER OR  
                                  REPRODUCTIVE TOXICITY  
                                         JANUARY 7, 2011 
 
>  
> Note: The following list was taken from the total list of some 800  
> chemicals.  These chemicals have a particular interest for this Author. 
 
>  
> Asbestos                    cancer 1332-21-4                               February 27, 1987 
>  
> Aspirin       (especially developmental, female 50-78-2)     July 1,1990 
>  
> Carbon monoxide            developmental 630-08-0             July 1, 1989 
>  
> Cidofovir            cancer, developmental, 113852-37-2       January 29, 1999 
>  
>  
> Silica, crystalline (airborne particles             cancer ---         October 1, 1988 
>  
 
 
 They are well aware of my interest, having had to deal with me, as when they supervised 
the same project. The Slurry Wall project in 2001 was under Geo Con Contractor’s 
license. 
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Soon after the project started in April of 2001, it was well known to several employees of 
the Corps and SAFCA and now Sacramento Metropolitan Air Quality Management 
District (SMAQMD) or (AQ) that I was The Whistle Blower, to the illegal mixing 
procedures of the slurry wall, as well as damages being caused to the neighboring 
residences. 


Major efforts were undertaken to keep me off the levee with a Temporary Restraining 
Order (TRO).  In desperation to obtain a court order a civil suite was filed, alleging the 
Contractor, Geo Con Inc. was not going to start the trenching next to Business 80 
Bridge because of fear I would sabotage their equipment.  The complaint asked for 
money because the contractor was going to have extra hours to move the equipment a 
mile away and work back to the Business 80 Bridge.  
 
Thus, this small project in 2003 required the large backhoe to start the digging 
operation moving away from the Business 80 Bridge foundation.  
 
 
4.  BRIEF HISTORY OF THE DISPUTE BETWEEN THE CORPS AND 


 
 
 In 1999, a meeting was held for the River Park Community by the Corps of Engineers 
(Corps) and the Sacramento Area Flood Control Agency, (SAFCA).  The River Park 
citizens nearly filled the meeting room of the Sacramento Central Seventh-day 
Adventist Church.  Citizens were explained the scope of Slurry Wall levee project 
coming to River Park Community the following year. 
 
The two hour meeting became uneasy for the SAFCA and Corps staff, as I and others 
challenged the history of these agencies to being honest and forthright with the residences 
whose homes back up to the American River and its levee. 
 
Prior levee upgrades showed property owners were ignored for a variety of construction 
violations, including air quality and trespass by ground vibrations causing damaged to 
their homes, yards, and vegetation.  
 
A wide variety of questions were asked and Corps and SAFCA personnel ducked some 
of the prior year damage questions, asked by the neighbors. And outright lied when 
asked, “If property owners had damage to their homes upstream?”  I asked, “Who is 
going to pay for the costs when property is damaged”.  Steve Cohn answer was, “that is 
why the Contractor is required to have insurance”. 
 
Later when a judgment was granted in my favor the Contractor’s Insurance 
Company, Zurich would not pay.  
 
In April of 2001 the project progressed to River Park Community, involving about 3 
miles of levee running from the H Street Bridge behind the Sacramento Central Seventh-
day Adventist Church) to the Business 80 Bridge, near Sprague’s residence. 
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5.  POLITICS BEHIND THE WAR TO STOP  FROM EXPOSING 
THE ENVIORMENTAL CRIME 
 
1. Most or all of the Sacramento Board of Supervisors are on the Sacramento 


Metropolitan Air Quality Management District (SMAQMD) or (AQ) and the 
Sacramento Area Flood Control Agency, (SAFCA) Board of Directors.  


   
2. Roger Niello, was the Sacramento County Supervisor for the Village of Fair Oaks 


and on the Boards of SAFCA AND AQ. 
 


Steve Cohn was City Councilmen for the River Park Community and an attorney for 
Sacramento Municipal Utility District, (SMUD).  Steve Cohn was also on the SAFCA 
and AQ Board of Directors. 
 
It was well known by certain SAFCA and AQ, employees and Board of Directors that 
completing a levee project as cheaply as possible, by not following safe Air Quality 
and Construction Standards was improper.  
 
By chance, I happened by and was able to stand on the H Street Bridge and film the 
silica drifting into the American River and on the worshipers at the Sacramento 
Central Seventh-day Adventist Church). All informed Agencies and their responsible 
employees were well aware the felony crime that just took place. 
 
The short clip in the video that took place behind the Sacramento Central Seventh-
day Adventist Church in July of 2001 shows the environmental crime as outlined by 
Prop 65.  
 
This work portion had to be abandoned and the trench filed back up. The project was 
redone in 2004, with no notice to the public. It seems certain the same mixing 
procedure was used, because no advance notice was given to the public.  
 
6.  NEW BEGINNING TO STORY BEHIND THE VIDEO  


 
 There was so much frustration against me by the Boards and Agencies involved that 
elaborate actions went into effect to make certain I was too occupied to go up on the 
levee in September of 2003.   
 
1. Supervisor, Roger Niello’s office instructed Jack Nichols, Code Enforcement 


Supervisor for the County of Sacramento to put me out of business.  Jack Nichols 
instructed Sacramento Municipal Utility District, (SMUD).  Steve Cohn’s 
employer to turn the power off to my tenants at my commercial property in the 
Village of Fair Oaks. 
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AGENCIA DE PROTECCIÓN AMBIENTAL DE ESTADOS UNIDOS
 
WASHINGTON, D. C. 20460 


OFICINA DE CUMPLIMIENTO 

DE LOS DERECHOS CIVILES EXTERNOS
 


OFICINA DEL ABOGADO GENERAL
 


ACUERDO
 
entre el
 


DEPARTAMENTO DE AGRICULTURA DE GEORGIA
 
y la
 


AGENCIA DE PROTECCIÓN AMBIENTAL DE ESTADOS UNIDOS 

ECRCO, queja n.º 02NO-16-R4
 


I. PROPÓSITO Y JURISDICCIÓN 


El Título VI de la Ley de Derechos Civiles de 1964, 42 U. S. C. §§ 2000d a 2000d-7 (Título VI), 


y la reglamentación de la Agencia de Protección Ambiental (EPA) de Estados Unidos 


correspondiente al Título 40 del Código de Reglamentaciones Federales (C. F. R.), Parte 7, 


prohíben la discriminación sobre la base de la raza, el color o el origen nacional en cualquier 


programa o actividad que reciba asistencia financiera federal. El Departamento de Agricultura 


de Georgia (GDA) es uno de los destinatarios1 de la asistencia financiera federal de la EPA y 


está sujeto a las disposiciones del Título VI y del Título 40 del C. F. R., Parte 7. 


El  6  de  julio  de  2016,  la  EPA  aceptó  la  queja  n.º  02NO-16-R4  presentada  en  virtud  del  Título  VI  


y de la reglamentación de  la EPA correspondiente al Título  40 del C.  F.  R., Parte 7, que  


alega  discriminación  sobre  la  base  de  la  raza y  el  origen  nacional,  lo  que  infringe  el  Título  VI.  


El GDA ha aceptado participar en este Acuerdo de  Resolución Informal (“Acuerdo”) a fin 


de resolver dicha  queja.  


Este Acuerdo se  celebra entre el GDA  y la Oficina de Cumplimiento de  los Derechos Civiles  


Externos  


(ECRCO) de  la  EPA.  


Este acuerdo se realiza conforme a la autoridad concedida a  la  EPA en virtud de las  leyes de  


no discriminación federales, entre  ellas, el Título VI de la Ley de Derechos Civiles de 1964 


y la reglamentación de la  EPA correspondiente al Título 40 del C.  F.  R., Parte  7. Es una  


resolución de  la queja n.º  02NO-16-R4 y de otras inquietudes identificadas por la EPA. Se  


entiende que  este Acuerdo no constituye la aceptación por parte del GDA ni el  hallazgo por 


parte  de la EPA de  ninguna infracción del Título  40 del C.  F.  R., Parte 7.  


1 
En todo este acuerdo, “Destinatario” hace referencia al GDA. 
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El  GDA  tiene  el  compromiso  de  ejecutar  sus  responsabilidades  de  forma  no  discriminatoria,   


de  acuerdo  con  los  requisitos  del  Título  VI  y  las  otras  leyes  de  no  discriminación  federales  


impuestas por la reglamentación de  la  EPA correspondiente al Título  40 del C.  F.  R., Parte  7.  


Las  actividades  descritas  en  la  Sección  III  de  este  acuerdo,  que  el  GDA  ha  aceptado  adoptar  e  


implementar  de  forma  voluntaria,  promueven  este  compromiso.  


II. CONTEXTO 


El  6  de  julio  de  2016,  la  EPA  aceptó  la  queja  n.º  02NO-l6-R4.  En  respuesta  a  la  queja,  la  EPA 


comenzó  una  investigación  acerca  del  cumplimiento  por  parte  del  GDA  del  Título  VI y  de  la 


reglamentación  de  la  EPA  correspondiente  al  Título  40  del  C.  F.  R.,  Parte  7.  El  presente  Acuerdo 


se  relaciona  con  la  resolución  del  problema  que  la  EPA  aceptó  investigar, con  respecto  a  que  la 


operación  del  Programa  de  Estándares  de  Protección  de  los  Trabajadores  (WPS) promulgado 


en  virtud  de  la Ley Federal  de  Insecticidas,  Fungicidas y  Rodenticidas  (FIFRA), 7  U.  S.  C.  § 


136w,  discriminaba  a  los  trabajadores  con  conocimientos  limitados  del  idioma  inglés,  incluidos 


los  trabajadores  latinos,  sobre  la  base  del  origen  nacional. 


Entendemos  que  la  Región  4  de  la  EPA  está  trabajando  con  el  GDA  acerca  del  cumplimiento 


de  los  Estándares  de  Protección  de  los  Trabajadores  no  relacionados  con  el  hecho  de  permitir 


que  el  programa  sea  accesible  para  las  comunidades  con  conocimientos  limitados  del  idioma 


inglés. Este Acuerdo no aborda las tareas llevadas  a cabo por la Región 4 acerca de esos 


importantes temas relacionados con los Estándares  de Protección de  los Trabajadores. 


Además, durante el curso de la  investigación, la  ECRCO de la EPA  revisó los  requisitos del 


Título  40 del C.  F.  R., Parte 7, Subparte D, que son elementos constitutivos de un programa 


de  no  discriminación  de  los  destinatarios,  además  de  ser  obligatorios  para  todas  las  actividades 


y los programas de los destinatarios. Estos incluyen lo siguiente: la designación de al  menos 


una  persona  que  coordine  las  tareas  de  cumplimiento  de  las  obligaciones  de  no  discriminación 


según el Título  40 del  C.  F.  R.  § 7.85(g);  la adopción de procedimientos de resolución de 


conflictos  que garanticen  la  resolución  justa y  sin demora  de  las  quejas  que  alegan  infracciones 


de los derechos  civiles según el  Título 40 del C. F. R.  § 7.90; y la publicación continua de 


avisos de no discriminación según el Título 40 del C. F. R.  § 7.95. 


III. COMPROMISOS ESPECÍFICOS DEL GDA 


El GDA acepta asumir los siguientes compromisos y medidas de protección procedimentales 


de no discriminación. 


La ECRCO interpreta que el GDA está en proceso de revisar las medidas de protección 


procedimentales y de organizar los pasos para confirmar el cumplimiento del programa en 


el plazo indicado a continuación: 


1.	 Acceso para las personas con conocimientos limitados del idioma inglés: 


a.	 El GDA desarrollará, publicará e implementará procedimientos por escrito para 


garantizar el acceso significativo a todos los programas y las actividades del 


GDA por parte de todas las personas, incluidas las personas con conocimientos 


limitados del idioma inglés y aquellas con discapacidades. 


b.	 El GDA realizará los análisis adecuados descritos en la guía sobre conocimientos 
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 Título  VI,  Sección  504,  de la Ley  de Rehabilitación  de 1973; Ley  de Discriminación  por  Edad  de 1975; 


Sección  13  de la Ley  Federal de Control de Contaminación del Agua de 1972; y  Título IX de las  


Enmiendas de Educación de 1972 (a  los  que,  en  lo  sucesivo,  se hace referencia de forma conjunta como  


“estatutos  de no  discriminación  federales”).  


limitados del idioma inglés de la EPA, que se encuentra en el Título 69 FR 35602 
(25 de junio de 2004) y en http://www.lep.gov, a fin de determinar los servicios 
de idioma que quizás deba proporcionar para garantizar que las personas con estas 
características puedan participar de forma significativa en el proceso. El GDA 
debe desarrollar un plan de acceso al idioma coherente con los detalles del módulo 
de capacitación de la EPA para las personas con conocimientos limitados del 
idioma inglés. http://www.epa.gov/civihights/lepaccess.htm 


c.	 En el transcurso de los 120 días de la fecha de vigencia de este Acuerdo, el GDA 
enviará a la EPA una versión final de sus procedimientos por escrito para garantizar 
el acceso significativo a todos los programas y las actividades del GDA por parte 
de todas las personas, incluidas las personas con conocimientos limitados del 
idioma inglés. La EPA revisará los procedimientos de dicha versión y aportará 
cualquier comentario antes de que transcurran 60 días de su recepción. 


2.	 Acceso para las personas con discapacidades: 


a.	 El GDA proporcionará, sin costo alguno, los servicios y recursos auxiliares 
adecuados, que incluyen, por ejemplo, intérpretes calificados para las personas 
sordas o con problemas auditivos, o para otras personas, según sea necesario 
para garantizar una comunicación eficaz o la igualdad de oportunidades de 
participar totalmente en los beneficios, las actividades, los programas y los 
servicios proporcionados por el GDA, de forma oportuna y de un modo que 
proteja la privacidad y la independencia de la persona específica. 


b.	 En el transcurso de los 120 días de la fecha de vigencia de este Acuerdo, el 
GDA enviará a la EPA una versión final de sus procedimientos por escrito 
para garantizar el acceso significativo a todos los programas y las actividades 
del GDA por parte de las personas con discapacidades. La EPA revisará los 
procedimientos de dicha versión y aportará cualquier comentario antes de que 
transcurran 60 días de su recepción. 


2
3. Aviso de no discriminación en virtud de los estatutos de no discriminación federales


a.	 El GDA publicará un aviso de no discriminación en el sitio web del GDA y en 


las publicaciones generales que se distribuyen al público. A fin de garantizar 


la comunicación eficaz con el público, el GDA se asegurará de que el aviso de 


no discriminación sea accesible para las personas con conocimientos limitados 


del idioma inglés y para aquellas con discapacidades. 


b.	 El aviso incluirá, como mínimo, las siguientes declaraciones: 


i.	 El GDA no discrimina sobre la base de la raza, el color, el origen nacional, la 


presencia de una discapacidad, la edad o el sexo para la administración de sus 
programas o actividades, según lo requerido por las leyes y reglamentaciones 


vigentes. 
ii.	 El GDA es responsable de coordinar las tareas de cumplimiento y de recibir 
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las  dudas  relacionadas  con  los  requisitos  de  no  discriminación  del  Título  40  del  
C. F.  R., Parte  7  (No  discriminación  en  programas  o  actividades  que  reciben 
asistencia  financiera  federal  de  la  Agencia  de  Protección  Ambiental),  incluidos 
el  Título  VI  de  la  Ley  de  Derechos  Civiles  de  1964,  en  su  texto  enmendado;  la 
Sección  504  de  la  Ley  de  Rehabilitación  de  1973;  la  Ley  de  Discriminación 
por  Edad  de  1975;  el  Título  IX  de  las  Enmiendas  de  Educación  de  1972; y  la 
Sección  13  de  las  Enmiendas  de  la  Ley  Federal  de  Control  de  Contaminación 
del  Agua  de  1972. 


iii.	 Si tiene alguna duda sobre este aviso o sobre cualquiera de los programas, 
las políticas o los procedimientos de no discriminación del GDA, puede 
comunicarse a esta dirección: 


[El GDA INTRODUCIRÁ EL NOMBRE] 


Departamento de Agricultura de Georgia 


19 Martin Luther King Jr. Drive, 


S.W. Atlanta, Georgia 30334-4201 
Dirección de correo electrónico: [introducir] 


iv.	 Si cree que lo han discriminado con respecto a un programa o una actividad del 
GDA, puede comunicarse con el coordinador de no discriminación identificado 
arriba, visitar nuestro sitio web en titlevi@agr.georgia.gov o llamar al 
404-586-1152 para saber cómo y dónde presentar una queja por discriminación. 


c.	 En el transcurso de los 30 días de la fecha de vigencia de este Acuerdo, el GDA 
publicará el aviso de no discriminación en su sitio web como se ha especificado 
arriba. El GDA comenzará a incluir el aviso de no discriminación en las 
publicaciones generales que se distribuyen al público en el transcurso de los 
180 días de la fecha de vigencia de este Acuerdo. 


4.	 Procedimientos de resolución de conflictos para las quejas presentadas en virtud 


de los estatutos de no discriminación federales 


a.	 El GDA se asegurará de publicar de forma extensa y notoria los procedimientos 
de resolución de conflictos para procesar las quejas por discriminación presentadas 
en virtud de los estatutos de no discriminación federales, y los revisará anualmente 
para garantizar que estén actualizados, que se incluyan en las publicaciones de 
forma permanente y que sean notorios en línea, a fin de permitir el manejo 
adecuado y sin demora de dichas quejas por discriminación. 


b.	 Los procedimientos de resolución de conflictos se centrarán, como mínimo, 
en lo siguiente: 


i.	 identificar claramente al coordinador de no discriminación, incluida la 
información de contacto; 


ii.	 explicar la función del coordinador de no discriminación en cuanto a la 
coordinación y la supervisión de los procedimientos de resolución de conflictos; 


iii.	 indicar las personas que pueden presentar una queja según los procedimientos; 


iv.	 describir el proceso de resolución de conflictos; 
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v.	 explicar que se realizará una investigación adecuada, imparcial y sin demora 


de toda alegación presentada en virtud de los estatutos de no discriminación 


federales; 


vi.	 indicar que, durante el análisis de la queja, se aplicará la preponderancia 


de los estándares de evidencia; 


vii.	 incluir garantías de que se prohíben las sanciones y de que, en el caso 


de que las hubiera, las quejas por sanciones se tratarán sin demora; 


viii. indicar que se brindará de inmediato un aviso por escrito con el resultado de 


la investigación, que incluya si se ha hallado discriminación y la descripción 


del proceso de investigación. 


c.	 En el transcurso de los 120 días de la fecha de vigencia de este Acuerdo, el GDA 


enviará a la ECRCO una versión final de los procedimientos de resolución de 


conflictos para la revisión. La ECRCO revisará los procedimientos de dicha versión 


y aportará cualquier comentario antes de que transcurran 60 días de su recepción. 


5.	  Designación de un coordinador de no discriminación 


a.	 El GDA se asegurará de designar al menos un coordinador de no discriminación 


para garantizar el cumplimiento de los estatutos de no discriminación federales 


por parte del departamento. 


b.	 El GDA se asegurará de que el aviso y el procedimiento de resolución de conflictos 


que ha publicado de forma generalizada contenga el título, la dirección de correo 


electrónico, el número de teléfono y otra información de contacto del coordinador 


de no discriminación. El GDA explicará las responsabilidades del coordinador de 


no discriminación en los procedimientos de resolución de conflictos adoptados 


según lo dispuesto en la Sección III, Párrafo c., iii de este Acuerdo. 


c.	 El GDA se asegurará de que las responsabilidades del coordinador de no 


discriminación incluyan lo siguiente: 


i. 	 Proporcionar información a las personas de forma interna y externa acerca  


de sus derechos de obtener servicios, recursos, beneficios  y la participación 


en cualquier programa o actividad del  GDA sin tener en cuenta la raza, el  


origen nacional, el color, el sexo, la presencia de  una discapacidad, la  edad 


o la oposición previa a  la  discriminación.  


ii. 	 Proporcionar un aviso del proceso de resolución de conflictos del GDA 


y de la posibilidad de presentar una queja por discriminación ante el GDA. 


iii. 	 Mantener  políticas  y  procedimientos  o  mecanismos  de  resolución  de  conflictos  


(p.  ej., un manual de investigación) para garantizar que todas las quejas por 


discriminación presentadas ante  el GDA en virtud de  los estatutos de no 
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discriminación federales se procesen de forma adecuada y sin demora, 


y que todas las personas con conocimientos limitados del idioma inglés o 


discapacidades puedan tener un acceso significativo a las actividades y los 


programas del GDA. 


iv.	 Garantizar el seguimiento de todas las quejas por discriminación presentadas 


ante el GDA según los estatutos de no discriminación federales, incluido 


cualquier patrón o problema sistemático. 


v.	 Llevar a cabo una revisión semianual de todas las quejas por discriminación 


presentadas ante el coordinador de no discriminación del GDA en virtud de 


los estatutos de no discriminación federales o de cualquier otra queja que el 


GDA investigue de forma independiente, a fin de identificar y abordar 


cualquier patrón o problema sistemático. 


vi.	 Informar al personal del GDA acerca de las obligaciones del GDA de cumplir 


con los estatutos de no discriminación federales y de servir como recurso 


para tales cuestiones. 


vii.	 Garantizar que se actualice a los reclamantes sobre el progreso de sus quejas 


por discriminación presentadas ante el GDA según los estatutos de no 


discriminación federales y que se los informe sin demora acerca de cualquier 


determinación tomada. 


viii. Evaluar de forma periódica la eficacia de las tareas del GDA de ofrecer servicios, 


recursos, beneficios y la participación en cualquier programa o actividad del 


GDA sin tener en cuenta la raza, el origen nacional, el color, el sexo, la presencia 


de una discapacidad, la edad o la oposición previa a la discriminación. 


ix.	 Garantizar que haya una capacitación adecuada en los procesos formales 


e informales para resolver las quejas presentadas en virtud de los estatutos 


de no discriminación federales. 


x.	 Proporcionar o conseguir los servicios adecuados para garantizar que se 


capacite como corresponde a los empleados del GDA acerca de las políticas 


y los procedimientos de no discriminación del GDA, además de la naturaleza 


de las obligaciones de no discriminación federales. 


d.	 El coordinador de no discriminación no tendrá otras responsabilidades que 


creen un conflicto de intereses (p. ej., desempeñarse de forma simultánea como 


asesor legal o representante en problemas de derechos civiles del GDA). 


e.	 En el transcurso de los 60 días de la fecha de vigencia de este Acuerdo, el GDA 


designará un coordinador de no discriminación y avisará de forma pública 


como corresponde, según lo especificado arriba. 
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f.	 En el  transcurso de  los 30 dí as de haber elegido a un coordinador de no 


discriminación,  el  GDA  enviará  a  la  ECRCO  una  prueba  de  que  ha  designado  a un  


coordinador  de  no  discriminación  y  que este  ha  asumido  las  responsabilidades  


identificadas en la subsección  5(c) de arriba. Como prueba, la  ECRCO recibirá  


del GDA una declaración firmada por el  titular en la que este reconozca  las  


responsabilidades del coordinador de no discriminación como se describe en la  


subsección  S(e)  de  arriba,  junto  con  una  declaración  firmada  del  GDA  que  determine  


(1)  que  ha  designado  al  titular  identificado  como  el  coordinador  de  no  discriminación  


y (2)  que  supervisará  las  responsabilidades  del  coordinador  de  no  discriminación.  


6. 	 Participación del público 


a.	 La ECRCO reconoce que el GDA no administra actualmente un programa de 


permiso ambiental que implique la guía de participación del público de la ECRCO 


de la EPA, que se incluye en el Título 71 FR 14,207, 14,210 (21 de marzo de 2006). 


Sin embargo, en el caso de que el GDA administre un programa tal en el futuro, el 


GDA implementará un proceso de compromiso del público que esté disponible para 


todas las personas de forma independiente de la raza, el color, el origen nacional 


(incluidos las personas con conocimientos limitados del idioma inglés), la 


presencia de una discapacidad y el sexo, y desarrollará e implementará una política 


de participación del público que contenga lo siguiente: 


i.	 una descripción general del plan de acción del destinatario para abordar 


la necesidades e inquietudes de la comunidad; 


ii.	 una descripción del contexto histórico y demográfico de la comunidad que 


se incluirá en el proceso de participación del público; 


iii.	 una lista de contacto de los funcionarios de la agencia, con números de 


teléfono y direcciones de correo electrónico, para permitir que el público 


se comunique por teléfono o por Internet; 


iv.	 un plan de acción bien detallado (actividades de extensión) que el destinatario 


cumplirá para abordar las inquietudes; 


v.	 un plan de contingencia para acontecimientos imprevistos; 


vi.	 las ubicaciones donde puedan realizarse las reuniones públicas; 


vii.	 los nombres de contacto para que las personas con conocimientos limitados 


del idioma inglés obtengan servicios de asistencia con el idioma, que incluyen 


la traducción de documentos o la ayuda de intérpretes en las reuniones; 


viii. contactos adecuados de los medios locales (según las necesidades culturales 


y lingüísticas de la comunidad); y 


ix.	 la ubicación del registro de información. 
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b.	 Si el GDA comienza a administrar programas de permiso ambiental, en el 


transcurso de los 120 días posteriores debe enviar a la EPA una versión final de 


los procedimientos o procesos de participación del público para la revisión. La 


EPA revisará los procedimientos o procesos de dicha versión y aportará cualquier 


comentario antes de que transcurran 60 días de su recepción. 


7. 	 Capacitación 


a.	 En el transcurso de los 90 días de haber implementado las metas identificadas en 


este Acuerdo, lo que incluye el cumplimiento de los requisitos de un coordinador 


de no discriminación, un aviso de no discriminación, procedimientos de resolución 


de conflictos y procesos o procedimientos de participación del público, el GDA 


certificará que todo el personal adecuado haya recibido capacitación sobre estos 


procesos y procedimientos, y sobre la naturaleza de las obligaciones de no 


discriminación federales. 


b.	 En el transcurso de los 120 días de la ejecución de este Acuerdo, el GDA 


también tendrá un plan para garantizar que dicha capacitación sea una parte de 


rutina de una capacitación anual o una actualización para el personal adecuado. 


IV.  GENERAL 


1.	 En consideración de la implementación por parte del GDA de los compromisos 


y las medidas descritas en la Sección III de este Acuerdo, la EPA finalizará su 


investigación de la queja n.º 02NO-16-R4 y no emitirá una decisión con los 


hallazgos del fundamento de la queja. 


2.	 La EPA monitoreará que la implementación de los compromisos de este Acuerdo 


sea absoluta, y se asegurará de ello. Una vez que se cumplan los términos de este 


Acuerdo, la EPA emitirá una carta que documente la finalización de las medidas 


de monitoreo de la queja n.º 02NO-16-R4 y la finalización de la queja a partir de 


la fecha de esa carta. 


3. 	 A petición, la EPA proporcionará asistencia técnica al GDA acerca de cualquiera 


de las obligaciones relacionadas con los derechos civiles mencionadas anteriormente. 


4. 	 La EPA revisará y hará observaciones sobre cualquier documentación presentada 


por el GDA en la que se demuestre que cada compromiso se ha ejecutado por 


completo (p. ej., la evidencia de la publicación de la designación del coordinador 


de no discriminación), y evaluará si la documentación es válida para el compromiso. 


5. El GDA informará  la  ejecución completa de  cada compromiso identificado en  


la Sección  III, de forma coherente con los plazos de  la Sección  III, por correo 


certificado, a la siguiente  dirección: Director, Oficina de Derechos Civiles de  la  


EPA (código para  correo l201A), 1200 Pennsylvania Avenue  N.W., Washington  


D.  C. 20460, en el transcurso de los 30  días a partir de  que  el GDA haya  


ejecutado por completo cada compromiso.  
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V.  CÁLCULO DEL TIEMPO Y AVISO 


1.  	 Según este Acuerdo, “día” significa un día  calendario. Al calcular cualquier 


período en virtud de este  Acuerdo, cuando el último día caiga sábado, domingo 


o feriado federal, el período se extenderá hasta el final del día laboral siguiente.  


2. 	 La entrega de cualquier documento requerido por este Acuerdo debe hacerse de 


forma personal; por correo certificado, con solicitud de acuse de recibo; o por 


cualquier servicio de envío comercial fiable que ofrezca una verificación por 


escrito de la entrega. 


3.	 Los documentos que el GDA envíe a la EPA deben tener el siguiente destinatario: 


Director, Oficina de Derechos Civiles de la EPA de EE. UU. (código para correo 


1201A), 1200 Pennsylvania Avenue N.W., Washington D. C. 20460. 


4.	 Los documentos que la EPA envíe al GDA deben tener el siguiente destinatario: 


Departamento de Agricultura de Georgia, División de Servicios Legales, 19 Martin 


Luther King, Jr. Drive, S.W., Atlanta, Georgia 30334. 


VI.  EFECTO DEL ACUERDO 


l. 	 El GDA entiende que, al firmar este Acuerdo, acepta brindar datos y otra 


información de forma oportuna, de acuerdo con los requisitos de notificación 


de este Acuerdo. Además, el GDA entiende que, durante el monitoreo de este 


Acuerdo, si es necesario, la EPA puede visitar el GDA, entrevistar al personal 


y solicitar datos o informes adicionales según sea necesario para que la EPA 


determine si el GDA ha cumplido con los términos de este Acuerdo y con la 


reglamentación de la EPA vinculada con la implementación de los requisitos de 


no discriminación federales correspondientes al Título 40 del C. F. R., Parte 7, 


que fueron el conflicto en este caso. 


2.	 El GDA entiende que la EPA finalizará el monitoreo de este Acuerdo cuando 


determine que el GDA ha implementado por completo este Acuerdo y que el 


fracaso en el cumplimiento de cualquier término de este acuerdo puede dar lugar 


a que la EPA reabra la investigación. 


3.	 Si cualquiera de las partes desea modificar cualquier sección de este Acuerdo 


debido a un cambio de condiciones que dificulta o imposibilita el desempeño, o 


debido a un cambio sustancial en el programa o las autoridades del GDA, o por 


otra causa válida, la parte que busca una modificación debe notificar sin demora 


a la otra parte por escrito, exponiendo los hechos y la circunstancia que justifican 


la modificación propuesta. Cualquier modificación de esteAcuerdo tendrá 


vigencia solo después de la aceptación por escrito del comisionado del GDA 


y el director de la EPA. 


4.	 Este Acuerdo constituye todo el Acuerdo entre el GDA y la EPA acerca de las 


cuestiones aquí tratadas, y no debe interpretarse que ninguna otra declaración, 


promesa o acuerdo de cualquier otra persona modifique ningún compromiso o 
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término de este Acuerdo, excepto si el GDA y la EPA lo aceptan específicamente, 


de acuerdo con lo dispuesto en la Sección VI, Párrafo c de arriba. 


5.	 Este Acuerdo no afecta la responsabilidad continua del GDA de cumplir con el 


Título VI u otras leyes de no discriminación federales y con la reglamentación 


de la EPA correspondiente al Título 40 del C. F. R., Parte 7, incluida la § 7.85, 


ni afecta la investigación de la EPA de cualquier queja por el Título VI u otros 


derechos civiles federales; tampoco aborda ninguna otra cuestión no cubierta 


en este Acuerdo. 


6.	 La fecha de vigencia de este Acuerdo es la fecha en la que ambas partes han 


firmado el Acuerdo. Este Acuerdo puede firmarse por duplicado. El comisionado 


en carácter de funcionario del GDA tiene autoridad para participar en este Acuerdo 


a los fines de ejecutar las actividades incluidas en estos párrafos. El director de 


la ECRCO tiene autoridad para participar en este Acuerdo. 


En  nombre del Departamento  de Agricultura de Georgia:  


 


Gary W. Black  


Comisionado,  


Departamento de Agricultura  de Georgia  


2/8/17 


(Fecha) 


En nombre de la Agencia de Protección Ambiental de EE. UU.: 


2-6-2017 


(Fecha) 
Lilian S. Dorka 


Directora, 


Oficina de Cumplimiento de los Derechos Civiles Externos, Oficina del Abogado General 


Agencia de Protección Ambiental de Estados Unidos 
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From:
To:
Subject: NOV, Notice of Violation 4154
Date: Monday, February 15, 2016 6:37:42 PM
Attachments: scan-20160215153241-0000.tif


NOV, Notice of Violation 4154, March 14, 2000
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From:
To: Golightly-Howell, Velveta
Cc: klombardi@publicintegrity.org; Dorka, Lilian; Covington, Jeryl; Temple, Kurt; Meiburg, Stan;


  Mccarthy, Gina; jmorris@publicintegrity.org; Stockton@niehs.nih.gov;
 nihfoia@od.nih.gov; Woodard-Burrell, Gwendolyn; Gross, Louann; Amy Turner@isakson.senate.gov;
 William Tate@isakson.senate.gov; deeana.jang@usdoj.gov; mtiemann@crs.loc.gov;
 Rep.JodyHice@mail.house.gov


Subject: Re: OCR Complaint
Date: Tuesday, November 03, 2015 5:07:11 PM


Dear Ms. Golightly-Howell:
 
I have not heard from Ms. Covington as of today.   I am writing to say that I am deeply disturbed that pro
 fluoride posters are being displayed in the Senate Russell Building rotunda without any notification to the
 public of the risks.  There is no warning to already admitted overdosed minorities that whole body fluoride
 dosing through municipal water supplies is NOT in their best interest.   This is evident by documented
 high rate of dental fluorosis of minorities which is a biological indicator of over exposure
 to ingested fluoride.   This is unethical, lacking in scientific integrity, and highly discriminatory that these
 posters would not come with a disclosure.
 
I had inquired with my Senator Isakson's staff as to who authorized the Russell Building display and gave
 permission to take part in this discrimination.  I have not been given any answer as of today.   Senator
 Isakson's staff investigated and reported to me this summer that no federal agency has jurisdiction over
 fluoride.   This is contrary to what the legal departments of both the HHS/EPA interpret of Congress and
 declare to the public in high level meetings I have egnaged with them.   Both accuse the other of
 jurisdiction while teaming together to promote fluoridation, but neither advises/discloses to the public the
 known risks/weight of scientific evidence.  I am providing a photo below of the Russell Building rotunda
 discriminatory display.
 
Additionally, because of The Center for Public Integrity Kristen Lombardi's recent investigative series on
 EPA OCR complaints, I am requesting that EPA Region IV former Acting Regional Administrator, A.
 Stanley Meiburg, respond with follow up information about the Environmental Justice meeting on
 Tuesday, October 27, 2009, that Dr. Robert Bullard organized with him.  This meeting included
 representation from 29 communities in Region IV who like myself may have filed OCR complaints
 following the meeting, but did not receive proper attention.   As my concerns have indicated, there is a
 potential systemic falsification of Region IV confidential hazardous scoring sheets which was the case of
 my former residency.   These predominantly minority communities who met with Mr. Meiburg should now
 be given full review to any OCR complaints filed.  If hazardous scoring sheets were falsified on them also
 like my former residency, this needs to be fully investigated.  
 
Furthermore, I am requesting also that Administrator McCarthy re-open investigations into communities
 represented at Dr. Bullard's meeting in 2009 if there is any justifiable reason to do so like the Pittard
 Road community in Athens, GA who continue to have young residents to die of cancer.   The Pittard
 Road Community was never informed of the hazards from DuPont/InVista which EPA secretly negotiated
 in 2009 with a historical consent/settlement although a local/state investigation took place just prior to
 the consent.  It has also been uncovered by GA Open Records since the meeting with Mr. Meiburg that
 the Dunlap Road Community plagued by the government owned/operated MSWL was not given full
 disclosure of the hazardous risks known to be occurring to them as well.  Both of these black
 communities were switched to fluoridated municipal water supplies without being informed of the whole
 body fluoride dosing risks to them.
 
I asked last week that you date my complaint as Oct 30, 2015 because I was still waiting on FOIA
 material that I have not received.   I have not been notified when I will receive these materials (and it has
 been many months on some) so I am copying the FOIA reps who were assigned to my requests.
 
Thank you,
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Hell    I'm referring your communication and inquiry to
Jeryl Covington of my staff.  She'll follow up with you.


Sent from my
iPhone


> On Oct 30, 2015, at 2:31 PM, 
 wrote:


> Dear Ms. Golightly-Howell:  
> 
> After
reading Kristen Lombardi's investigative series on OCR complaints, I am writing
at this time to file one for the discrimination of minorities from community
water fluoridation.    I filed a complaint in 2010 for an investigation of my
former contaminated residency at Oakwood Mobile Home Park in Athens, GA.  
Agency hazardous scoring documents were falsified knowing minority residents
were in harm's way of a major public health hazard.   My complaint was dismissed
without a full understanding of its dismissal; nevertheless, the mobile home
park is no longer in operation.   
> 
> If you can inform me of the
information you need to thoroughly investigate the discrimination to minorities
from whole body fluoride dosing through municipal water supplies, I will be
grateful.  I would like to be assured my complaint will be dated today.  
> 
>
Sincerely,
>
>
>
> Winterville, GA
30683
> 
> Sent from my iPad
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Lofthouse, Jeremy


From: O'Lone, Mary


Sent: Tuesday, March 08, 2016 1:08 PM


To: Golightly-Howell, Velveta; Temple, Kurt; Covington, Jeryl


Cc: Rhodes, Julia; Dorka, Lilian


Subject: Title VI complaint sent to Lilian


Attachments: ; NOV, Notice of 


Violation 4154.eml; CALIFORNIA HEALTH AND SAFETY CODE 42400 AND 42402.doc; 


EXHIBIT R STORY for POLLUTION ON THE RIVER (1).doc; Pollution of the American river, 


 Google Search.html


All- 


Just making sure that Lilian isn’t the only one in OCR who received this complaint since she may not be checking her 


email.  Didn’t want to miss deadlines. 


Thanks, Mary  


 


Mary O'Lone 


Civil Rights and Finance Law Office 


Office of General Counsel 


US EPA 


1200 Pennsylvania Avenue, NW 


Washington, DC 20460 


(202) 564-4992 


 


From: Strauss, Alexis  


Sent: Tuesday, March 08, 2016 12:24 PM 


To: Quast, Sylvia <Quast.Sylvia@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov> 


Cc: O'Lone, Mary <o'lone.mary@epa.gov> 


Subject: FW: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY 


 
Simply FYI, 


Alexis 


From: Barbery, Andrea  


Sent: Tuesday, March 08, 2016 9:10 AM 


To: Strauss, Alexis <Strauss.Alexis@epa.gov> 


Subject: FW: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY 


 
Hi Alexis -- Forwarding to you, as R9’s DCRO, for your awareness. Looks like a citizen in Sacramento has a complaint that 


he has asked OCR to investigate. 


 


Andrea Barbery 


Office of Intergovernmental Relations 


U.S. Environmental Protection Agency 


202-564-1397 


 


From:   


Sent: Tuesday, March 08, 2016 10:04 AM 


To: Barbery, Andrea <Barbery.Andrea@epa.gov> 


Subject: Fw: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY 
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From: Golightly-Howell, Velveta
To: Khan, Zahra; Peterson, Samuel; Covington, Jeryl; Temple, Kurt
Cc: Dorka, Lilian
Subject: FW: Update on GA EPD/Relevant to OCR Complaint
Date: Monday, March 14, 2016 1:51:29 PM


FYI.
 
Velveta
 
Velveta Golightly-Howell
Director, Office of Civil Rights
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code  1201A
Washington, DC  20460
202-564-7272
 
 
 


From: Golightly-Howell, Velveta 
Sent: Monday, March 14, 2016 1:50 PM
To: 
Cc: jgill@gainesvilletimes.com; Dorka, Lilian <Dorka.Lilian@epa.gov>
Subject: RE: Update on GA EPD/Relevant to OCR Complaint
 


Thank you for this information.   Lilian has been out of the office.  However, she returned
 today.  I’m copying her to share your message.
 
Velveta
 
Velveta Golightly-Howell
Director, Office of Civil Rights
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Mail Code  1201A
Washington, DC  20460
202-564-7272
 
 
 
 
 
 
 
 


(b) (6) Privacy


(b) (6) Privacy







From:   
Sent: Monday, March 14, 2016 11:38 AM
To: Golightly-Howell, Velveta <Golightly-Howell.Velveta@epa.gov>
Cc: jgill@gainesvilletimes.com
Subject: Update on GA EPD/Relevant to OCR Complaint
 
 
Dear Velveta:
 
Please see the most recent update on GA EPD below that is relevant to my
 discrimination fluoridation complaint.  GA EPD continues to intentionally contaminate
 municipal water supplies with chemical compounds to fluoridate, and promote
 expansion of these corrosive neurotoxic agents that stress already crumbling water
 infrastructures and remain persistent in the environment.     Even as we are now in a
 post Flint declared national public health crisis from water lead poisoning, Georgia
 EPD's unilateral move in August 2015 through GA EPD/Board of Natural Resources to
 eliminate minimum flow requirements in the Chattahoochee will disproportionately
 impact the poorest minority communities who are known to be overburdened from
 environmental stressors.  No study was done by GA EPD to calculate this impact, or if it
 has, it remains withheld from the public.   As a water poisoned victim while residing in
 an EJ community in GA, the agencies secretly negotiated with the perpetrators without
 removing us from the major environmental chemical hazards that resulted in our water
 poisoning.  This ongoing discrimination of GA EPD should cease.  
 
Please note this in my complaint.  I never heard back from Lilian, Samuel, or anyone in
 OCR. 
 
Thank you,
 


 
 
 
Florida stewing over missing Georgia emails in water wars case
Despite rift, states moving toward settlement


Jeff Gill
jgill@gainesvilletimes.com
March 13, 2016


Although moving toward a possible settlement, Florida is taking Georgia to task for missing
 emails it considers relevant as part of the two states’ ongoing water wars.
“The failure to preserve these emails may have legal implications as this continues,” Florida
 states in a March 4 filing in the U.S. Supreme Court case.
In 2015, as part of the states’ gathering of documents to build their respective cases, Georgia
 disclosed that the email accounts of at least three personnel, including one former
 Environmental Protection Division director, “had been deleted or otherwise destroyed,”
 Florida said.
In response, Florida filed a notice seeking further information as to whether any emails could
 be retrieved. At the time, Georgia didn’t refer specifically to missing emails but said it was
 “assessing”  Florida’s request for a status of email records for past EPD directors.
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Later, Georgia refused “to make a witness available for … topics related to the issue of deleted
 data,” according to court filings.
“Florida believes the missing emails are likely to be highly relevant to proving Georgia’s
 inequitable conduct in this case,” the Sunshine State said.
In the latest in what has been two decades of court battles over water, Florida has charged that
 Georgia’s “overconsumption” of water in the Apalachicola-Chattahoochee-Flint River Basin,
 which includes Lake Lanier, is creating economic hardship, particularly on the oyster industry
 in Apalachicola Bay.
Georgia has denied the allegations.
In a separate court filing, Georgia said it objected to producing a witness on the issue because
 it feels requests for “the email accounts of three former EPD Directors who departed EPD at
 various points over the past 15 years … were overbroad, not relevant, substantially
 burdensome and unrelated to the merits of this case.”
On Jan. 14, Ralph I. Lancaster, a Maine lawyer appointed by the Supreme Court to oversee the
 case, sided with Georgia.
“There is no allegation that Georgia has acted in bad faith,” Lancaster said, noting that the
 emails weren’t moved to the state’s new server in 2013. 
“Further, Georgia represents that it has taken numerous steps to find alternative sources for the
 emails that resided on the old server.”
Despite the acrimony, the two states said in their March 4 status reports they’re moving
 forward on mediation.
However, Lancaster scolded lawyers in a phone conference last week for not devoting more
 time and energy to settling the case.
“In its November progress report, Georgia suggested mediation and Florida agreed,” he said.
 “Four months have gone by and the most you can tell me is … the mediation process is
 underway.
“If you had invested up to 10 percent of the effort and time and expense you have used in
 (gathering information) on mediation, we would not be here spinning our wheels. 
“At the next call, I expect to have reports that show actual mediation progress.”
 


http://www.gainesvilletimes.com/section/6/article/115668/


Sent from my iPhone












From:
To: Title VI Complaints
Subject: Flint Mi water
Date: Thursday, January 22, 2015 11:11:31 AM


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2 2015
 they send letters that the water  had high TTHM. Now I been sick with really bad asma my
 pets been sick. My handy cap child gets a rash from taking baths. When I take a shower the
 water burns my eyes. I'm sick when I get out felling light headed  dizzy. The water is still to
 high can't drink or bath in it. Paying top dallors for poison. $150 a month
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From:
To: Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;


 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov; Dexter.Hunter@athensclarkecounty.com;
 Cobb, Wilda; "Adam M. Cain"; Riley, Pamela; Giattina, James; Title VI Complaints


Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door, was: RE: Green
 Water


Date: Monday, November 30, 2015 12:36:04 AM


Mr. Duck,
 
In the last 8 years of living in Athens Clarke County (minus one year in Oconee County) I have seen all
 sorts of things happen with the local government. I have also seen all sorts of things happen with
 the Water Department. From ACC restricting water for watering gardens when Atlanta and the rest
 of Georgia had unrestricted watering of gardens, to Marilyn Hall looking at me like I had grown two
 heads when I suggested that reasonable accommodations be made for the elderly and disabled
 regarding watering their gardens (I’m a Master Gardener certified at Cornell and schooled in water
 conservation), to my recent foray in trying to attain reasonable accommodations for myself with
 ACC Water (denied because they had no record of having been asked for those accommodations
 before – wrong reason for a denial.)
 
But I have never seen the kind of horse manure the group of you have engaged in over the last two
 months.
 
I have ascertained what is wrong with the water that ACC is furnishing to my house. I am waiting for
 one more piece of information before I go forward with the information. In the process of figuring
 this out, it became clear that both the EPA and GA EPD knew from the outset exactly what was
 wrong with the water in my house, and they also knew that it was not because of my plumbing or
 the PRV.  I would bet that ACC Water also knew, because this particular water problem doesn’t
 happen in a vacuum and although various houses along a street may not be affected, if one is
 affected, then other are affected.
 
I also know that, despite any assurances from ACC Water when they were on my property that what
 was happening was 1. Only at my house and 2. Not a health and safety issue, this issue IS a health
 and safety issue, especially for people who are immune compromised, who are disabled/medically
 fragile, and who take certain medications.
 
I also know that the various treatments for this water issue put chemicals and additives into the
 water supply that create health and safety issues for the above mentioned populations, especially
 those who take certain medications. (One of the medications that both my daughter and I take is
 facilitated in the bloodstream by one of the chemicals you use to treat the water for this issue, and
 can actually create not only a need to increase the medication but a temporary overload of the
 medication in our systems. This drug when overloaded causes coma. Another medication that I take
 had not been working properly and my neurologist quadrupled my dose. It is highly likely that the
 chemicals in the water used to treat this issue have affected the efficacy of this medication. Again,
 this drug can cause drastic health consequences when overdosed and when underdosed it causes
 drastic personal consequences – a taser-like neurological pain.) Having recently had to quadruple
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 my dose of  – for the first
 time in ten years of treating this condition – this has been a truly horrific experience for me. I have
 ruled out all other possible variables.
 
I also know that many municipalities are dealing with this water issue – from Northern California to
 Australia – and that a definitive solution has yet to be found.
 
Given the above, let’s talk about what happened.
 
Athens Clarke County Water Department (PUD) lied to me when it said the problem was caused by
 my house. PUD lied to me when it said the problem was not ACC Water/PUD. PUD lied to me when
 it said PUD couldn’t fix it. Perhaps the guys who were lower down on the totem pole did not know
 what this water issue was, but most certainly the managers and Mr. Duck knew exactly what this
 was. ACC Water was betting on me not figuring this out. And by telling everyone not to talk to me,
 ACC Water stymied the flow of information.
 
EPA lied to me when it said it would have a solution by a certain date. Two weeks after their self
 imposed deadline and I still haven’t seen a solution. EPA also lied to me when Mr. Giattina said the
 EPA did not issue a gag order. Someone at the EPA told GA EPD and ACC Water not to talk to me,
 likely under the auspices of “we will handle it.” I still don’t see how EPA can legally mandate a state
 agency and a local agency to not talk to their customer – perhaps you can show me the law/code,
 but I have confirmation that this occurred in some form. EPA lied to me when it basically stated up
 front that it didn’t immediately know what was going on. EPA knew from the first picture exactly
 what was going on. In fact, EPA funded research on this issue.
 
GA EPD had the good sense to stay quiet, but then again, it’s a bad thing to ignore a citizen of the
 great state of Georgia. I worked with GA EPD for a year in my early 30’s and I had great respect for
 the EPD until now. And knowing what I now know, I know that GA EPD had to have known what this
 was from the first picture. Because this happens all over Georgia.
 
Because of the group of you – lying, cheating, having me chase my own tail – I have wasted an
 inordinate amount of time. That truly pisses me off. I do disability advocacy and I am working on a
 few large issues, and they need my time, as does my daughter. I don’t need to be running after
 people I already pay to figure out these problems for me and for all citizens in ACC. It’s your job to
 timely tell me what is going on.
 
Because of the group of you my daughter and I have been exposed to this water issue two months
 longer than we should have. Actually, a lot longer than that. If ACC Water had admitted that this
 water issue existed in our county, and had described how to assess the issue – deep tub/basin, light
 colored – not only would ACC know how many of its water customers were affected by this issue,
 but I would have known in August that this house had a water supply with this problem.  As earlier
 stated, for  disabled/medically fragile, this water issue matters.
 
And because of what ACC Water/PUD has chosen to do – leave us in the dark, screw around for two
 months, not address my emails, try to blame this on my home plumbing instead of the water supply,
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 etc. – I am done paying ACC Water for any water use until this situation is remedied. Let me be
 clear. I am not paying my current or any other water bill while I live in this house until this water
 issue is fixed. ACC Water is going to keep my water on, and is going to keep me informed as to
 progress with this water issue.
 
In fact, I am formally requesting that ACC Water refund all monies I have paid for water since
 occupying this house. Let me tell you, refunding me is nothing compared to what I have gone
 through with my disabilities and medications because you refused to tell me what was going on.
 
If you cut off my water for nonpayment, I will sue ACC Water for fraud, failure to protect public
 health, failure to warn, etc.
 
You say you can’t fix the problem? Yes. I already know that. It’s a complex issue with multiple
 factors.
 
But what if I mobilized this entire neighborhood? Or the neighborhood attached to this
 neighborhood? See, it’s not correct to ask just if anyone’s seen green water. It’s correct to ask them
 to fill their tub and see if they see any color in the water. The first few people will be a tough sell,
 and after they see the color in the water, it won’t be so tough anymore.
 
But, there there’s the disability advocacy I do. I can mobilize Athens Clarke County regarding colored
 water or I can do disability advocacy. So this is the deal. You do as I requested. You refund any water
 bills I have paid since occupying this house. You continue to make water available at no cost to my
 house. You fix the problem, as best you can, and you tell me what you are putting through the pipes
 to fix them. Then you start telling your customers about this water issue, that it’s a tough one to fix,
 that other municipalities are also affected. You tell them how to filter their water for minimum
 affect, you tell them what chemicals you are putting through the system to raise the pH and make
 the water alkaline, you talk about carbonate and other chemicals/additives and what they may do.
  You talk to them about anaerobic bacteria and corrosion. You stop lying, and I’ll not mobilize
 Athens about this water issue.
 
Before you make a decision you should Google  That page is there because of 18
 months talking to Katie Biber, lawyer. You should also Google 
 That map is there because of 18 months of advocacy. Then there are things you cannot see, like
 Delta’s uncovered breastfeeding policy, championed by one young mom and me. Or my work with
 Microsoft to get them to give up the “separate but equal” thing they have going on with disability
 tech support. I’m already a year into the Microsoft advocacy and the people who need to read my
 emails. Because what I do matters. There’s lots more but there’s two that are visual. As you should
 know by now, I’m relentless. When I know what I am doing is right, I don’t give up.
 
I know I’m right about this one. I’m so confident, I’ll sue ACC Water, GA EPD and the EPA over this
 one if you guys don’t start behaving.
 
ACC Water’s promotional materials state the following:
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From ACC Water report 2014:
“Ongoing tests and adjustments help to ensure that your water is always safe to drink and pleasing
 in taste, odor, and color”
 
“Your water, treated and delivered by the PUD, meets or surpasses all state and federal standards
 for safe drinking water.”
 
Statement number one is fraud. As earlier stated, ACC Water/PUD knows of this colored water issue.
 And statement number two is fraud. The particulate matter creating this color in the water makes
 the water at least marginally unsafe for consumption.
 
And because you aren’t furnishing the above, I am owed a refund, and no other charges until you
 furnish me with the above.
 


 
 
 


From:  
Sent: Friday, November 27, 2015 3:00 AM
To: 'Giattina, James'; 'Title VI Complaints'
Cc: 'ADA.ComplaintAdmin@usdoj.gov'; 'Adam.Minchey@athensclarkecounty.com';
 'Bill.Berryman@athensclarkecounty.com'; 'Campbell-Dunbar, Shawneille';
 'Michelle.Stroud@athensclarkecounty.com'; 'molly.moran@usdoj.gov';
 'Dexter.Hunter@athensclarkecounty.com'; 'Cobb, Wilda'; 'Adam M. Cain'; 'Riley, Pamela';
 'Gary.Duck@athensclarkecounty.com'
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
It’s my understanding that someone (I was told EPA) issued what amounts to a gag order in dealing
 with me and that it covers three entities – EPA, GA EPD and ACC Water Department.
 
That would actually  make sense, otherwise taking over 6 weeks to troubleshoot a water problem
 likely not caused by internal plumbing (read: ACC Water responsibility) would be incompetence.
 
And given I get absolutely no response to my emails from ACC Water, it looks awfully like a gag
 order. The no response from ACC Water has been pretty much from the start, but I figured they
 would pull out the keyboard once EPA got involved. The fact that they aren’t falling all over
 themselves showing how they are doing the right thing and keeping in touch with the customer also
 looks like a gag order.
 
Meanwhile I am not without resources.
 
And Ms. Riley is now overdue 11 days on her “solution.”
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From: Giattina, James [mailto:Giattina.Jim@epa.gov] 
Sent: Wednesday, November 25, 2015 9:05 AM
To:  Title VI Complaints
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; Cobb, Wilda; 'Adam M. Cain'; Riley, Pamela;
 Gary.Duck@athensclarkecounty.com
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
Ms. Neihouse,
 
There must be some confusion. To my knowledge, EPA has not advised EPD or the ACC Water
 Department, or anyone else with regard to conversing with you in any manner. We are respecting
 your wishes to be contacted only by email.
 
Sincerely,
Jim Giattina
 


From:  
Sent: Tuesday, November 24, 2015 10:16 PM
To: Giattina, James <Giattina.Jim@epa.gov>; Title VI Complaints <Title_VI_Complaints@epa.gov>
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille <Campbell-
Dunbar.Shawneille@epa.gov>; Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; Cobb, Wilda <Cobb.Wilda@epa.gov>; 'Adam M. Cain'
 <amcain@adamcainlaw.com>; Riley, Pamela <Riley.Pamela@epa.gov>;
 Gary.Duck@athensclarkecounty.com
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
Clarification: Please substitute Title VI for Title IV. I am currently on a very high dose of 
 meds and they make processing difficult. It’s a result of one of my disabilities.
 
And of note: since I did not fill my tub prior to the PRV pressure change, none of us have any idea if
 this condition existed prior to the PRV pressure change.
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From:  
Sent: Tuesday, November 24, 2015 7:15 PM
To: 'Giattina, James'; 'Title_VI_Complaints@epa.gov'
Cc: 'ADA.ComplaintAdmin@usdoj.gov'; 'Adam.Minchey@athensclarkecounty.com';
 'Bill.Berryman@athensclarkecounty.com'; 'Campbell-Dunbar, Shawneille';
 'Michelle.Stroud@athensclarkecounty.com'; 'molly.moran@usdoj.gov';
 'Dexter.Hunter@athensclarkecounty.com'; 'Cobb, Wilda'; 'Adam M. Cain'; 'Riley, Pamela';
 'Gary.Duck@athensclarkecounty.com'
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
Importance: High
 
Mr. Giattina,
 
I understand that the EPA mandated several weeks ago that the EPA, the EPD, and the ACC Water
 Department should not converse with me/reply to my emails/provide technical guidance.
 
Well, ain’t that swell. Meanwhile I have six weeks of green water coming out of my faucets, with two
 seriously ill people living in the house.
 
So that leaves me wondering why the EPA would possibly tell the people who might be able to help
 me figure out what’s wrong with my water quality (especially after an ACC Water employee who
 saw my system and saw the green water told me it’s not my PRV) not to contact me. Is it because I
 am angry at how I have been treated? You know, many angry women in history have been right, and
 many men have tried to make them sound crazy. Is it that you don’t want anyone else to “misspeak”
 (read: take responsibility for something you don’t want them responsible for)? Or is it because I’m
 disabled and you somehow think that an angry disabled person equals crazy (see earlier sentence
 about angry women in history)?
 
In any case, choosing to not correspond about a pressing issue that negatively effects two disabled
 people who have environmental allergies is a violation of the ADA, Section 504, and it may be a
 violation of Section 508 (depending on your federal/state status.) But it definitely is a violation of
 Title IV because I assume that GA EPD and ACC Water both receive EPA funds in one form or
 another. And it’s a violation of Title IV by the EPA – if that is possible but I think it is (this will serve as
 an OCR Title IV complaint against the EPA, GA EPD and ACC Water Department.)
 
You know, you guys just need to grow up. You need to trust your constituency, that what they are
 telling you is the truth, and that they have nothing to gain but clean water. It’s really a shame to find
 out that EPA has been playing a chess game. And I still have green water.
 


 


From:  
Sent: Friday, November 20, 2015 11:17 PM
To: 'Giattina, James'
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Cc: 'ADA.ComplaintAdmin@usdoj.gov'; 'Adam.Minchey@athensclarkecounty.com';
 'Bill.Berryman@athensclarkecounty.com'; 'Campbell-Dunbar, Shawneille';
 'Michelle.Stroud@athensclarkecounty.com'; 'molly.moran@usdoj.gov';
 'Dexter.Hunter@athensclarkecounty.com'; 'Cobb, Wilda'; 'Adam M. Cain'; 'Riley, Pamela';
 'Gary.Duck@athensclarkecounty.com'
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
Mr. Giattina,
 
I find it highly inappropriate that any of your staff is 1. Promising something and not delivering it on
 time; 2. Attempting to craft a solution without my buy in and participation; and 3. Not say more to
 me in 5 weeks than a few sentences when a serious issue has occurred in our dwelling regarding our
 water supply (and, hey, we just happen to have  and 
 among other disabilities. Like, just for fun, I’m seeing  on Monday to discuss 
 . Sure, I want to have  when I don’t know what’s in my water supply.)
 
After all, this week we have ascertained that it is most probable that the green water coming out of
 our faucets is not due to adjusting the PRV in our house, nor the state of the pipes, but is a problem
 caused by ACC Water.
 
One of the big issues I’ve been complaining about regarding ACC Water has been lack of appropriate
 communication, a lack of appropriate process, and as a result, lack of appropriate actions. That is
 sounding like EPA right now.
 


 


From: Riley, Pamela [mailto:Riley.Pamela@epa.gov] 
Sent: Friday, November 20, 2015 8:24 AM
To:  Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille; Giattina, James;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; Cobb, Wilda; 'Adam M. Cain'
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
Good morning Ms. Neihouse,
Please accept my sincere apologizes as I finalize things in reference to your drinking water issue, it is
 taking longer than anticipated. Please trust that we are working diligently to provide you with a
 solution to your drinking water issue.
 
Thanks,
Pamela Riley,
riley.pamela@epa.gov
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(404) 562-9419 Office
 
 


From:  
Sent: Wednesday, November 18, 2015 1:21 AM
To: Riley, Pamela <Riley.Pamela@epa.gov>; Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille <Campbell-
Dunbar.Shawneille@epa.gov>; Giattina, James <Giattina.Jim@epa.gov>;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; Cobb, Wilda <Cobb.Wilda@epa.gov>; 'Adam M. Cain'
 <amcain@adamcainlaw.com>
Subject: RE: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door,
 was: RE: Green Water
 
In the last several weeks I requested that ACC Water come to my house to check on what looked like
 a meter leak. Despite the soft, wet spot on my side of the meter, the ACC Water employees swore
 there wasn’t a water leak. They said they got a good look at it and knew what they were talking
 about.
 
Fast forward to today, hang tag attached. Your employees left a hang tag on the door stating that it
 looked like we had a large water use, per the meter, and that there was a “leak past meter.” You will
 note that the “leak past meter” verbiage is almost nonexistent, it is so difficult to read. If it’s that
 important, why not ensure the homeowner or renter can read it?
 
So I relied on your employees to troubleshoot a water leak in my lawn and they told me there was
 no leak. But today I now have a leak on my side of the meter, likely where it was a month or more
 ago when your employees were out to see if there was a leak near my meter.
 
To call this behavior irresponsible would be to be kind. When a customer calls and says I think I have
 a leak near my meter, and your employees come out and say, “No ma’am we don’t see a leak” even
 when there is a soft wet spot on the law my side of the meter, it’s bad business practices, it’s
 irresponsible, and it’s a statement to your customers that you hold no value in their patronage. Oh,
 that’s right. You’re a monopoly so why would you care if you deliver sub-sub-subpar customer
 service and refuse to actually figure out if there’s a leak? You should care. Two words: water wars.
 Two more words: green water.
 
If I were you I would go back through your paperwork and figure out who came to  my house in the
 last few weeks to check for a meter leak and fire them. Then I would send someone out
 immediately – say Wednesday, November 18, 2015, between 2 and 4 pm – and have them figure
 out where the leak is coming from. Then I would pull the register from my meter. After all, I relied
 on ACC Water Dept.’s employees’ assessment of the situation. If they had said, “Ma’am you have a
 leak,” then I would have emailed my landlord to fix the leak. Meanwhile, I’m going to pay for a leak
 that your guys said did not exist but that now magically exists. And you know,
 mold/mildew/stones/debris/nasty stuff can all get into a house’s plumbing from a broken line
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 coming from the main. Wow, wouldn’t that be special if we have been drinking damaged water
 because your guys refused to actually troubleshoot a problem, all the while saying the water looked
 fine? Regardless of who is responsible for the repair, once your men take responsible for stating
 that a repair is not necessary, the county is responsible for any damage done had the customer
 known a repair was necessary.
 
I expect your (more talented, more excellent, more trained, i.e. the best you have) employees to
 show up between 2 and 4 pm tomorrow/today/Wednesday. I have been very ill due to disabling
 conditions so I really won’t be in the mood for a lot of nonsense. I have a number of disabilities, but
 , has
 been very difficult lately. Hence, I might not be able to speak well or at all if it’s bothering me while
 your employees are here. Hence, email as a preferred method of communication.
 
And Ms. Riley: what happened to Monday?
 


 


From:  
Sent: Monday, November 16, 2015 2:53 PM
To: 'Riley, Pamela'; 'Gary.Duck@athensclarkecounty.com'
Cc: 'ADA.ComplaintAdmin@usdoj.gov'; 'Adam.Minchey@athensclarkecounty.com';
 'Bill.Berryman@athensclarkecounty.com'; 'Campbell-Dunbar, Shawneille'; 'Giattina, James';
 'Michelle.Stroud@athensclarkecounty.com'; 'molly.moran@usdoj.gov';
 'Dexter.Hunter@athensclarkecounty.com'; 'Cobb, Wilda'; 'Adam M. Cain'
Subject: Solutions and billing me for water to flush my system, was: RE: Lab Techs at my door, was:
 RE: Green Water
 
Ms. Riley,
 
To date you have not asked me any questions about what has happened, you have specifically left
 me out the conversation, and yet you assume to provide me with a response for a solution today.
 Leaving customers out of the loop while figuring out how to fix a problem they are experiencing is
 inappropriate and counterproductive.
 
Also inappropriate is the fact that ACC Water Dept. told me that they took my register off my water
 meter the Friday that Construction came out, and ACC Water Dept. specifically told me to flush my
 entire system, first cold and then hot, and that I would not be charged for the water used to do so;
 yet I just received a water bill for over $50 (attached) for over 6500 gallons of water – at least 50%
 over what I normally use.
 
I want to be very clear.
 
When I complain about water problems and my water provider tells me they have taken the register
 off my water meter, and that I should repeatedly flush my entire system, letting it run for “hours”,
 and my water provider doesn’t tell me it has put the register back on, despite my repeated requests
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 for this info, I am not responsible for the water charges on my account. Had ACC Water Dept. not
 told me that I would not be charged for flushing my system, and had they told me when the register
 was put back on (immediately it seems due to the water charges) I would not have flushed my
 system nor would I have continued to run enough water in my bathtub to check the color of the
 water every other day.
 
Of note is that we are very water conservative. We shower every other day conservatively, we run
 the dishwasher full only, we run the clothing washer as full as possible, and only to the water level
 appropriate for the amount of clothing, and we do not wash cars, water anything outdoors from our
 line, or in any way use a lot of water. My bill for last month’s water is also attached for comparison.
 


Please also note that despite the fact that I went in on the 3rd, since I couldn’t make it in on my


 daughter’s birthday – the 30th – to pay the bill when it was due, and because I cannot use the online
 pay function (communicated in an earlier email and a violation of the ADA), I received a letter
 mailed the day after I made a payment. (Also attached.) This is germane because it shows that while


 ACC Water Dept. is quick to be punitive – cutting off water on the 12th, 3 days after the bill cycles,
 and less than 30 days after the customer receives the bill, but ACC Water Dept. is slow to be helpful.
 I.e. it is now 5 ½ weeks after I reported the green water, and aside from trespassing and theft,  ACC
 Water Dept. has done nothing to assist me with this issue, but it has already sent me a letter saying
 my account was unpaid a day after I paid it, threatened me with disconnect less than 30 days from
 when I receive their bill, and charged me for water that ACC Water Dept.’s employees told me
 would be unbilled.
 
Of note: I also have no winter average to work from, despite the fact that we have prior been
 customers of ACC Water Dept. and they could work from an earlier winter average for us
 (discriminates against disabled people who need to wash a lot of clothing or use a lot of water
 cleaning due to disabilities; also discriminates against people who move frequently as they lose their
 winter average and are assigned a low winter average so ACC Water Dept. can charge into the
 second and third tier for water usage) meaning that any bill larger than 4500 gallons a month will
 push into tiers two and three. Hence, the 6660 gallon bill is billed at the highest cost it can be billed
 at – based on the “average” (low) winter average that everyone starts at when they move to a new
 house. (Again, discriminatory against anyone who does not stay at their location for a length of
 time.)
 
It was bad enough when I requested a reasonable accommodation of ACC Water Dept. to offset the
 very large amount of water we utilize when we move, as everything has to be washed, all clothing,
 anything in a box, etc. due to my daughter and my severe  ACC
 Water Dept. refused to set our water rate to the lowest rate for the two months that I requested, to
 offset the fact that we have to use more water than other people who are not disabled as such. I
 was told that I would have to provide a legal precedent to gain the accommodation. But
 accommodations don’t work that way. Accommodations are an interactive process. They don’t have
 to have been given before to be considered. They are set up to ensure that disabled people have
 the same level of access as nondisabled persons. Yet, ACC as a whole doesn’t understand nor wish
 to give accommodations. Nor do they wish to keep their word.
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Despite using about 5500 gallons in August/September to clean everything in our house, our current
 bill for flushing our system multiple times is 1200 gallons more water. Which is one reason I am
 bringing it up.
 
So, from taking almost 6 weeks to “find a solution” for a disabled person who is at risk of
 environmental pollutants and allergens, to having ACC Water Dept. trespass, steal water, lie to me
 about sampling water, lie to me about who was paying for the water to flush my system, etc. I’m
 done. EPA has not done what it was supposed to do when there was tainted water in any house in
 the US. GA EPD has not done what it was supposed to do when there is tainted water in any house
 in GA. And ACC Water Dept. has not done what it was supposed to do when there was tainted water
 in any house in ACC.
 
And this is one water bill I will refuse to pay. ACC Water Dept. must adjust this bill and remove all
 water used to flush my system per their employees’ guidance.
 
When I got this water bill for 6660 gallons, I hit the roof.
 
And so should the EPA.
 


 
 
 
 
 
 


From: Riley, Pamela [mailto:Riley.Pamela@epa.gov] 
Sent: Friday, November 13, 2015 4:51 PM
To: Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille; Giattina, James;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; 'All American Plumbing'; Cobb, Wilda
Subject: RE: Lab Techs at my door, was: RE: Green Water
 
Good afternoon 
I wanted to inform you that I have a few things to finalize on your drinking water issue, but I will be
 providing you with a response for a solution on Monday, November 16, 2015.
 
Again, I thank you for your patience while we worked collectively to provide you with a solution to
 your drinking water issue.
 
Thanks,
Pamela Riley,
riley.pamela@epa.gov
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(404) 562-9419 Office
 


From:  
Sent: Tuesday, November 03, 2015 5:18 PM
To: Riley, Pamela <Riley.Pamela@epa.gov>; Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille <Campbell-
Dunbar.Shawneille@epa.gov>; Giattina, James <Giattina.Jim@epa.gov>;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; 'All American Plumbing' <aapathens@bellsouth.net>;
 Cobb, Wilda <Cobb.Wilda@epa.gov>
Subject: RE: Lab Techs at my door, was: RE: Green Water
 
Thanks. It’s still green in quantity in my tub. I’m filtering drinking water but that may not be
 adequate.
 
Question – how could you formulate a best solution without coming out and looking at the system?
 
Of note: While it’s possible that the problem was caused by a change in the pressure in my house,
 ACC Water still must have a process in place to handle these issues. And if it was caused by a change
 in the pressure in my house, new plumbing standards should be applied to all plumbing education
 and licensing through the Secretary of State. In short, we should be talking process changes
 regarding what ACC does and what the state teaches as appropriate.
 
We are now at 3 ½ weeks. Just to remember. And we both have autoimmune issues. Again, just to
 remember.
 
Thanks,
 


 


From: Riley, Pamela [mailto:Riley.Pamela@epa.gov] 
Sent: Tuesday, November 03, 2015 4:33 PM
To: Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille; Giattina, James;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov;
 Dexter.Hunter@athensclarkecounty.com; 'All American Plumbing'; Cobb, Wilda
Subject: RE: Lab Techs at my door, was: RE: Green Water
 
Good afternoon 
 
I wanted to inform you that EPA is still working with GAEPD and your water system to provide you
 with the best solution in reference to your drinking water issue and will have a response to you
 shortly. I would like to thank you in advance for your patience while EPA examines possible solutions
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 to your drinking water issue.
 
Thank you,
Pamela Riley,
Riley.pamela@epa.gov
(404) 562-9419 office
 


From:  
Sent: Wednesday, October 28, 2015 3:34 PM
To: Gary.Duck@athensclarkecounty.com
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Campbell-Dunbar, Shawneille <Campbell-
Dunbar.Shawneille@epa.gov>; Giattina, James <Giattina.Jim@epa.gov>;
 Michelle.Stroud@athensclarkecounty.com; molly.moran@usdoj.gov; Riley, Pamela
 <Riley.Pamela@epa.gov>; Dexter.Hunter@athensclarkecounty.com; 'All American Plumbing'
 <aapathens@bellsouth.net>
Subject: RE: Lab Techs at my door, was: RE: Green Water
 
Mr. Duck,
 
I am still waiting for Athens Clarke County Water Department to apologize for not following a timely
 appropriate process for ensuring my water was/is safe. I am also still waiting for ACC Water to
 apologize for showing up without an appointment, trespassing on my property and stealing water
 from my faucet to test it.
 
Mr. Minchey’s emails have been entertaining but they have not suggested an appropriate solution,
 nor have they offered an apology from ACC Water for not appropriately responding to my emails
 nor for the violations of local, state and federal law.
 
Mr. Minchey has suggested that All American Plumbing, cc:d is responsible for the green water in my
 house because they did not appropriately purge the lines prior to changing the pressure on the PRV.
 That is quite possible. But the problem still exists of how ACC Water handled this matter, and how
 ACC Water trespassed on my property.
 
To date, you have not responded to one of these emails, as if to respond was beneath your dignity
 or rank. The odd thing is that the EPA district director did not find it beneath his dignity to respond.
 
I will leave this issue with the EPA Southern District to do as they have indicated – to work with GA
 EPD to ascertain where fault lies with this water issue and what is truly wrong with the water.
 Should the EPD and EPA find that it’s the plumber’s fault, I will contact the Secretary of State and
 ask that their license be suspended until an investigation can be made into what the plumber should
 have done. Should the EPD and EPA find that it is ACC Water’s fault, I will make a similar type of
 request of the EPD that ACC Water “clean up” its act and its water. Without proper contact and
 monitoring I cannot ascertain who is at fault.
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Mr. Minchey suggested an approach to this problem I cannot and will not back. I believe that ACC
 Water should apologize, and act like “big boys” so we can move on. Apologizing for not following
 process or violating the law doesn’t cost the tax payers or other water consumers anything. It
 doesn’t apologize for having “bad” water. In fact it doesn’t admit to having “bad” water. It just says,
 “I’m sorry we screwed up.” And it’s the “man up” thing to do.
 
I look forward to additional correspondence from the EPA and EPD.
 


 
 
 


From:  
Sent: Saturday, October 24, 2015 2:52 AM
To: 'Gary.Duck@athensclarkecounty.com'
Cc: 'ADA.ComplaintAdmin@usdoj.gov'; 'Adam.Minchey@athensclarkecounty.com';
 'Bill.Berryman@athensclarkecounty.com'; 'Campbell-Dunbar, Shawneille'; 'Giattina, James';
 'Michelle.Stroud@athensclarkecounty.com'; 'molly.moran@usdoj.gov'; 'Riley, Pamela';
 'Dexter.Hunter@athensclarkecounty.com'
Subject: RE: Lab Techs at my door, was: RE: Green Water
 
Mr. Duck,
 
I am disturbed by the attached email from your employee. He notified me that not only did your
 employees not obey my instructions when they showed up without an appointment (trespassing)
 and leave my premises (continued trespassing) but they engaged in theft by stealing a water sample
 against my express orders (I told them I would not allow to sample the water without an
 appointment.)
 
I am also disturbed that, in a town where environmental Phd’s are plentiful, you have employed a
 man who told me the equivalent of, “Your water’s not green because it’s clear”, and who doesn’t
 seem to understand that the color of water intensifies based on volume. I have supplied multiple
 photographs of green water in my house. I have no reason to put water in my bathtub and dye it. I
 just don’t have enough time in the day for pranks. So your employee’s assertion that my water is
 not green is specious.
 
Additionally, making the assumption that my neighbors’ water is not reading as green is significant is
 again specious. Since the water only reads as green in quantity, and most people don’t take baths,
 your people are asking the wrong questions. They should be asking my neighbors (more than just
 one as the construction guys did) if they are filling their bathtub and if so, what color the water
 happens to be.
 
If the level of copper in my water is within EPA tolerance levels, then there is something else wrong
 with the water in my house that is likely more serious. Otherwise, I wouldn’t still be having green
 water two weeks after initially reporting it. Just like the other times I have notified ACC Water of
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 water problems, there is no follow up, follow through or true problem solving. Hence, I am calling
 on the EPD and EPA to continue their investigation to ensure we have safe water.
 
At this point, two weeks after I notified ACC Water that green water was coming out of my tap, I
 would love to make a laughing stock of ACC Water, if only because ACC Water cannot seem to
 follow any sort of established protocol and ACC Water doesn’t seem to see anything serious about
 green water coming out of my fixtures. But ACC Water has already made itself a laughing stock.
 When your employee condones trespass and theft, does not understand that colored water in small
 quantities can be seen as clear, and he cannot write a proper sentence wherein subject and verb
 agree, I don’t have to put any effort into making ACC Water look bad.
 
My instructions were clear. If you want a sample of water to test, you have to apologize for
 inconveniencing myself and my daughter, you have to schedule an appointment with me at a time
 convenient for me, you have to talk to me about what tests are the right tests to run on this water,
 and then you have to behave in a professional manner. So far, you have done none of the above. In
 fact, you have done everything in your power to contravene my instructions.
 
I want to remind you that this is my property. I have a three year lease and during that time, I am in
 control of the property. If I say you are not welcome on my property without an appointment, then
 that is what happens. I so not take trespass lightly. You do not authorize your people to come on my
 property and take something that belongs to me. My next email will be to the chief of police to file
 charges for trespass and theft. My lawyer is bcc:d.
 
The ironic thing is that, by not making an appointment, your water techs missed the most interesting
 find of all – the rocks that came out of my fixtures, which I saved. How is it that over 2 months after
 we moved into this house, using a lot of water – all the way up to Tier 4, we suddenly have rocks
 coming out of our fixtures while having green water.
 
In the past, ACC Water has caused my household problems due to water quality. At one point, there
 was silt in our water. Our Pur filter clogged every 3 weeks or so, instead of lasting 8-10 weeks. Your
 people came out, sampled the water, ran some standard tests and basically told me I was nuts for
 bothering them. The problem is, they did not figure out what was going on. Between not doing the
 correct tests, and not taking the complaint seriously, the problem was never fixed. But it fixed itself
 a few months later when nearby construction stopped.
The moral of the story is that ACC Water does what is expedient, not what is right. Trespass and
 theft fall into the expedient category.
 
I am going to make this clear. If any of your employees show up at my house and knock on my door
 without an appointment, I will call the police. If any of your employees go past the easement on my
 property for utilities without my express permission, I will call the police. If ACC Water does not
 straighten up and fly right quickly, I will sue ACC for discrimination and retaliation under the ADA. I
 will also sue them for loss of services, harassment and any other charges as appropriate.
 
Meanwhile, you owe me several apologies, an explanation of why no one properly followed up from
 my initial emails, and water sampling AFTER discussion about a list of appropriate tests.







 
Tomorrow I plan on filling my tub again and taking a picture of it’s “greenness.” I can tell it’s still
 “green” by the taste of the water, even after it’s run through a Pur filter.
 
Oh, and about Mr. Dexter, he is completely ignoring anything I say, i.e. make an appointment. As
 such, he is no longer allowed to communicate with me via any method, including email.  I don’t care
 what his position is. Try putting someone on the case who can read an email and actually follow a
 customer’s directions and not have his employees break the law. Mr. Minchey, with his extensive
 background, might be more appropriate.
 
And lastly. The worst thing about this is that no one at ACC Water has said, “We believe you have
 green water, and we are committed to fixing the problem.” It’s more of ACC “let’s not admit to
 anything” nonsense. I’m quite tired of it.
 


 
 
 


From: Dexter.Hunter@athensclarkecounty.com [mailto:Dexter.Hunter@athensclarkecounty.com] 
Sent: Friday, October 23, 2015 4:11 PM
To: 
Cc: ADA.ComplaintAdmin@usdoj.gov; Adam.Minchey@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; 'Campbell-Dunbar, Shawneille';
 Gary.Duck@athensclarkecounty.com; 'Giattina, James'; Michelle.Stroud@athensclarkecounty.com;
 molly.moran@usdoj.gov; 'Riley, Pamela'
Subject: Re: Lab Techs at my door, was: RE: Green Water
 


 
attached you will find a letter with the results of the analyst of the water sample which was drawn
 from your outside faucet on October 19. The results falls within State and Federal safe drinking
 water Standards. The water was not green in color but clear. We found the same results from other
 locations close to your home and none of your neighbors who receive water from the same
 main water line is experiencing the same color as your home.  


Thank you.


Dexter A. Hunter, Superintendent
J. G. Beacham Water Treatment Plant
Unified Government of Athens-Clarke County, GA 
E-mail: dexter.hunter@athensclarkecounty.com
Office: (706) 613-3481
Fax: (706) 613-3477
Web: www.athensclarkecounty.com


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







wrote: -----
To: <Dexter.Hunter@athensclarkecounty.com>, <Gary.Duck@athensclarkecounty.com>
From: 
Date: 10/19/2015 04:04PM
Cc: <Adam.Minchey@athensclarkecounty.com>, "'Campbell-Dunbar, Shawneille'" <Campbell-
Dunbar.Shawneille@epa.gov>, "'Riley, Pamela'" <Riley.Pamela@epa.gov>,
 <Bill.Berryman@athensclarkecounty.com>, <molly.moran@usdoj.gov>,
 <ADA.ComplaintAdmin@usdoj.gov>, <Michelle.Stroud@athensclarkecounty.com>, "'Giattina,
 James'" <Giattina.Jim@epa.gov>
Subject: Lab Techs at my door, was: RE: Green Water


This is to all of you.
 
Imagine my surprise when an ACC Water Lab Tech just rung my doorbell without an appointment.
 Imagine my disappointment that I had to turn them away because we haven’t even agreed on
 what tests need to be run. And I still have not had an explanation or apology or even contact from
 Mr. Duck or anyone else other than the man who tried to email me but couldn’t.
 
You may think that this kind of conduct is acceptable. I DO NOT.
 
My daughter and I have , among other disabilities. I also have 
 . I don’t want anyone coming to my door without an appointment. Period. I
 was up because of my disabilities from 2:30-6 am last night. I don’t want to see anyone today. You
 have no idea what we deal with on a daily basis with our disabilities or why we ask for reasonable
 accommodations. But asking for an appointment is common sense.
 
Part of involving the EPA and the EPD is to get ACC Water to “fly right.” That is, to follow an
 understandable, repeatable process that makes sense when someone says, “my water is
 green/brown/dirty/turbid.” You guys don’t seem to get this. You have to fix the green water
 problem in a way that makes sense to the consumer (me). That means admitting you screwed up in
 the process, apologizing, taking responsibility, responding to me, being responsive, making an
 appointment for water testing after agreeing on what tests needs to be done, etc.
 
Today: Epic fail from ACC Water.
 
It could have been a good water sampling if you followed my requests.
 
See, at this point, we have been living with the green water long enough that if it’s going to have an
 impact it already did, or is in process, and my only leverage is the water sampling so you are
 compliant with the EPA.
 
By the way, both my daughter and I had  yesterday and neither have
 eaten any  It is not great today either. If I buy bottled water, you are paying for it.
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From:  
Sent: Monday, October 19, 2015 2:02 PM
To: 'Dexter.Hunter@athensclarkecounty.com'
Cc: 'Gary.Duck@athensclarkecounty.com'; 'Adam.Minchey@athensclarkecounty.com'; 'Campbell-
Dunbar, Shawneille'; 'Riley, Pamela'; 'Bill Bradberry'; 'molly.moran@usdoj.gov';
 'ADA.ComplaintAdmin@usdoj.gov'; 'Michelle.Stroud@athensclarkecounty.com'
Subject: RE: Green Water
 
Mr. Hunter,
 


 
The correct apology would have been, “I am very sorry we have been slow to acknowledge and
 remediate the problems ACC Water is causing your household.” Taking responsibility is always the
 first step towards a productive relationship.
 
That is my correct address. I am usually home in the afternoons after 2 pm and the water can be
 sampled. I can also provide the water tech with half of the rocks that came out of my bathtub
 spout for analysis. But please see the end of the email for “terms.”
 
I would recommend that ACC Water do more than normal testing. Given the length of time that the
 water has been green, the fact that rocks came out of a faucet, the fact that the water leaves a ring
 in the bathtub, etc. turbidity and chlorine added to a copper test may not net you the culprit. We
 have had our water tested before by ACC when there were problems, only to return with a “no
 problems” result, which leads me to believe that ACC Water’s basic tests are not sufficient to
 actually find the culprit. (At one house we were having sediment in our water and the tests
 returned “no problem.”)
 
You have yet to address the fact that, when you supposedly emailed me 10 days ago, you did not
 follow up when you received no response from me for a week. I understand the problems with
 email. I do not understand not marking an issue as urgent and not flagging it for follow up. If the
 issue’s resolution was pivotal based on your actions, then it was your issue to flag.
 
Additionally, I don’t understand not receiving a mea culpa from anyone at the water department.
 No one but you and the EPA have emailed me. That is very bad form. I’m not going anywhere, I’m
 an advocate and I have a “big mouth.” ACC Water has already violated the ADA in having no
 process to request reasonable accommodations, and having staff that is untrained in handling
 reasonable accommodations requests, and in denying reasonable accommodations requests. It
 would stand to reason that ACC Water would have gone out of its way to ensure that the water
 issues ACC Water is causing our household be remediated as soon as possible, if only to prove that
 we are valued as customers.
 
Instead, this has been a bit like a witch hunt – along the lines of, “Oh, she’s disabled and crazy and
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 we can ignore her.”
 
When every citizen in Athens Clarke County, regardless of disability, receives the treatment they
 deserve, i.e. good customer service, being taken seriously right out of the box, then I’ll stop being
 such a “big mouth.” But for now, I’m demanding some “mea culpa” for ACC Water being
 completely out of touch, with no apologies from anyone I reached out to at ACC Water. That
 means Gary Duck and others at ACC Water.
 
You all apologize, in a meaningful way, then you can sample the water. EPD and EPA are going to
 make you sample, you should likely apologize now.
 


 


From: Dexter.Hunter@athensclarkecounty.com [mailto:Dexter.Hunter@athensclarkecounty.com] 
Sent: Monday, October 19, 2015 12:58 PM
To: 
Cc: Gary.Duck@athensclarkecounty.com; Adam.Minchey@athensclarkecounty.com
Subject: RE: Green Water
 


 
Again, I am sorry that you are experiencing problems with your water. I understand that your
 address is  Please respond to this email with a time that is convenient to
 send one of our Lab Analyst to your home to sample your water.  Once the water is sampled it will
 be tested for chlorine level, turbidity, PH, and Bacteria here at our Lab. The results of the Bacteria
 test takes 24 hours to analyze. We will inform you of these results after 24 hours.
 
We do not analyze for Copper here in our Lab., but we will send the sample to an independent Lab.
 It will take 2 to 5 days for us to receive the results from the independent Lab. We will inform you of
 the results as soon as we receive them.


Thank you.


Dexter A. Hunter, Superintendent
J. G. Beacham Water Treatment Plant
Unified Government of Athens-Clarke County, GA 
E-mail: dexter.hunter@athensclarkecounty.com
Office: (706) 613-3481
Fax: (706) 613-3477
Web: www.athensclarkecounty.com


-----  wrote: -----
To: "'Giattina, James'" <Giattina.Jim@epa.gov>
From: 
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Date: 10/18/2015 12:28PM
Cc: <Gary.Duck@athensclarkecounty.com>, <ADA.ComplaintAdmin@usdoj.gov>,
 <molly.moran@usdoj.gov>, <Michelle.Stroud@athensclarkecounty.com>,
 <Bill.Berryman@athensclarkecounty.com>, "'Gordon, Scott'" <Gordon.Scott@epa.gov>,
 <jim.kennedy@dnr.state.ga.us>, <Dexter.Hunter@athensclarkecounty.com>, "'Campbell-Dunbar,
 Shawneille'" <Campbell-Dunbar.Shawneille@epa.gov>
Subject: RE: Green Water


Mr. Giattina,
 
I am indeed sorry to have had to go above my water department’s virtual heads and bother you
 with this. However, you can see from our disabilities and my daughter’s medical conditions that
 time is of the essence. Thank you for forwarding my concerns to Ms. Campbell-Dunbar. I look
 forward to working with her to ensure that these issues are resolved.
 


 


From: Giattina, James [mailto:Giattina.Jim@epa.gov] 
Sent: Sunday, October 18, 2015 9:08 AM
To: 
Cc: Gary.Duck@athensclarkecounty.com; ADA.ComplaintAdmin@usdoj.gov;
 molly.moran@usdoj.gov; Michelle.Stroud@athensclarkecounty.com;
 Bill.Berryman@athensclarkecounty.com; Gordon, Scott; jim.kennedy@dnr.state.ga.us;
 Dexter.Hunter@athensclarkecounty.com; Campbell-Dunbar, Shawneille
Subject: Re: Green Water
 


I have forwarded your message to Ms. Shawneille Campbell-Dunbar on my staff. She is Chief of our
 Drinking Water Section. She and appropriate staff will work with Georgia EPD and your water
 supplier to determine what  is needed to resolve your problem. She will communicate with you
 via email on the steps we are taking. 
 
Sincerely,
Jim Giattina
Director, Water Protection Division
U.S. EPA


Sent from my iPhone


On Oct 17, 2015, at 2:42 PM, " 
 wrote:


To date, let’s recap.
 


th
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1.       Thursday October 8  late at night I send you an email with a picture of green
 water.


2.       Friday October 9th I receive no replies to my email, no phone calls, no identified
 visits from ACC Water.


3.       Friday October 9th, 4:45 pm I realize that no one is going to fix my water problem, I
 call ACC Water and your receptionist patches me to Construction and they get time
 and a half for coming out after 5. Two people show up and they do basically nothing
 but collect a water sample from me (which I understand was not checked) and tell
 me to flush my pipes. They could have done that on the phone. It didn’t have to cost
 the citizens of ACC time and a half for that message.


4.       Friday, Saturday, Sunday I email that my water, despite flushing the pipes, both
 cold and hot, is still green.


5.       Wednesday I email that I am receiving no support from ACC Water to remediate
 the green water problem.


6.       Etc.


7.       I still have green water on Saturday October 17th. I filled the bathtub on Thursday
 and it left a grey/green residue on the tub that was not “rinsable” it had to be
 scrubbed. It is currently still green.


 
We are still disabled and have severe  We are still
 filtering/boiling water.
 
In the meantime, my daughter has started to experience 
 This is one area that is very difficult for her and she has a history of severe 
 
 When she experiences  she generally also experiences
 Copper in the water causes
 . Connect the dots. Even with filtering and boiling, you are
 putting my daughter at high risk for disabling 
 
It would be smart for ACC Water to remediate the water problem. Having someone
 email me six days after the fact because he went , “woops I must not have emailed
 this person” after not receiving a response from me for almost a week, and then
 having him call me when email is my preferred method of communication afforded
 me under the Americans with Disabilities Act as a reasonable accommodation for my
 disabilities is not only inappropriate, it violates the ADA.
 
NO ONE is paying attention, responding to my emails or fixing the problem.
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Should my daughter continue to experience  and we figure out that it is
 caused by copper in the water, i.e. checking her blood levels for abnormal copper
 levels, I will be filing a lawsuit against the county. My lawyer is bcc:d.
 
I suggest that ACC make my dwelling’s water safety a priority.
 


 
 


From:  
Sent: Thursday, October 15, 2015 4:17 PM
To: ' Gary.Duck@athensclarkecounty.com '; ' ADA.ComplaintAdmin@usdoj.gov '; '
 molly.moran@usdoj.gov'; ' giattina.jim@epa.gov '
Cc: ' Michelle.Stroud@athensclarkecounty.com'; '
 Bill.Berryman@athensclarkecounty.com'; ' gordon.scott@epa.gov'; '
 jim.kennedy@dnr.state.ga.us'; ' Dexter.Hunter@athensclarkecounty.com'
Subject: RE: Green Water
 
Mr. Duck,
 
I have just received an email from Mr. Hunter that he tried to send a week ago. He
 requested my address, which should have been on file or readily accessible via your
 office or Ms. Stroud’s office
 
Please tell me how you can receive several emails from me on Friday and over the
 weekend and yesterday telling you I have had no contact from your department and
 not follow up, even to say that you delegated the issue to someone else. This is a
 violation of process and of trust. And when Mr. Hunter did not get a reply, you might
 have provided him with my email address. To date, you have not reached out to me
 to apologize or explain. And the issues are still not resolved. A belated email from
 your subordinate is not adequate.
 
You obviously have not gotten the point. Your process sucks. And it doesn’t work.
 And it most certainly does not work for disabled persons.
 
Obviously the water sample I sent with the construction employees never made it to
 ACC Water for testing, despite their promises. I know it was informal but it would
 have started the process going and we would have been a week further along. The
 message you sent me was that my family doesn’t matter.
 
I am not looking for water sampling alone, although that is the first step. I am looking
 for ACC Water to explain WHY this is happening and to remediate the bigger
 problem. You have already seen photographs of the water in my house. You know
 there is a problem. Figure out what caused this problem and tell me why my water
 is/was green. Then we can have someone out to properly sample the water in my
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 house.
 
Meanwhile, we filter all water consumed without boiling, we boil all water not
 filtered and we cannot take baths. I would very much like to use the Jacuzzi tub in
 our new house. Thursday was going to be the first use. How frustrating to finally
 have the time to try it out after two months in the house and have green water
 come out of the tap.
 


 


From:  
Sent: Wednesday, October 14, 2015 11:56 PM
To: ' Gary.Duck@athensclarkecounty.com '; ' ADA.ComplaintAdmin@usdoj.gov '; '
 molly.moran@usdoj.gov'; ' giattina.jim@epa.gov '
Cc: ' Michelle.Stroud@athensclarkecounty.com'; '
 Bill.Berryman@athensclarkecounty.com'; ' gordon.scott@epa.gov'; '
 jim.kennedy@dnr.state.ga.us'
Subject: RE: Green Water
 
Mr. Duck,
 
First, I have included numerous contacts from the EPA and DNR. If drinking water is
 not your area of specialty, please forward this email to the correct person and cc: me
 on the forward.
 
Today, the water in my tub is still green, lighter than before but green nonetheless. It
 is Athens Clarke County Water Department’s job to ensure I have a safe, healthy
 water supply. Green water is neither safe nor healthy. As well you know, if it’s an
 algae bloom, it is not safe for people with  or those
 who are medically disabled (both residents in the house), and if it’s an excess of
 copper, it is not safe for people with  or those who
 are medically disabled (both residents in the house.) As far as my research shows,
 those are the only two reasons why the water would be green.
 
Not immediately remediating a water situation that affects disabled persons violates
 the ADA.
 
To date, not one ACC employee has contacted me to address this issue. Hence, ACC is
 in violation of state and federal law. You have had four business days and six
 calendar days to deal with these issues, to communicate to me what is wrong, and to
 remediate. To date, ACC sent two construction water workers, only on my extreme
 urging to your secretary/receptionist, who told me to flush my pipes but who did not
 identify a source of the contamination nor what the contamination was. No one
 came or contacted me on Monday, or Tuesday or today. No water sampling was
 done.
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Under law, ACC has to immediately address water quality issues when they are
 brought up by consumers. ACC is not doing so. Hence, ACC is in violation of local,
 state and federal law.
 
ACC Water Dept. also has to comply with a number of federal laws, among them the
 Americans with Disabilities Act. It is a reasonable accommodation for a disabled
 person with  to be offered a
 higher level of monitoring for chemicals/potential allergens in the water, and for ACC
 Water Dept. to ensure that the water serving a home wherein live individuals with
 these sorts of disabling conditions be clean and clear of issues. To date, ACC Water
 Dept. has been and continues to be in violation of the ADA.
 
I am aware that water quality in Athens is overseen by the GA EPD, the EPA and the
 GA DNR. The Safe Drinking Water Act of 1974, the Georgia Safe Drinking Water Act
 of 1977, the Georgia Water Quality Control Act, etc. come to mind. I am also aware
 that when you find copper in the water in sufficient quantity, it triggers certain
 protections under these Acts, and ACC Water Department has to make certain
 adjustments and refinements/repairs to its system.
 
I contend that ACC is not taking my request seriously or attending to the issues raised
 by me because it is likely that ACC will find cause for remediation of copper or of
 another issue. ACC is not interested in having to repair/remediate its water system.
 
1.0 mg/l.  That is the permissible amount of copper. When my bathtub water is green
 enough to keep me from taking a bath, and it looks like I could use it to dye fabric,
 there is something seriously wrong, and likely it’s copper. And ACC must fix it.
 
That doesn’t mean ACC should wait until it goes away. That means that ACC should
 come out, test the water, figure out where the problem lies, remediate the problem
 at my house, etc. and LET ME KNOW what caused the problem so I can take
 appropriate measures to protect our health.I have samples of the pebbles/rocks that
 came through my drain that should be assessed as well.
 
Tomorrow is one week since my water turned green. Do your job. And communicate
 with me via email as you do it so I know what is going on.
 


 
 


From:  
Sent: Friday, October 09, 2015 11:23 PM
To: ' Gary.Duck@athensclarkecounty.com'
Cc: 'Bill Bradberry'; ' Michelle.Stroud@athensclarkecounty.com'; 'All American
 Plumbing'
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Subject: RE: Green Water
 
Ager running the water out cold for over an hour, and then emptying the hot water
 tank (half hour), I filled the bathtub to see what color the water was. I am attaching a
 picture. Please remember that this is 90 minutes into running water through the
 house, both cold and hot.
 
The water is still green. Likely you have an issue with the copper mains/pipes, and
 breakage.
 
I am going to assume this is an overage of copper and as such, the water should not
 be drank without filtering, and can safely be bathed in. However, we cannot long
 term deal with these issues.
 
What’s the next step? I am currently done flushing my house and wasting this kind of
 water without a compelling reason.
 


 


From:  
Sent: Friday, October 09, 2015 8:19 PM
To: ' Gary.Duck@athensclarkecounty.com'
Cc: 'Bill Bradberry'; ' Michelle.Stroud@athensclarkecounty.com'; 'All American
 Plumbing'
Subject: RE: Green Water
 
I ran the cold water in every faucet in the house for a half hour, half volume to not kill
 the septic tank. As I turned off the tub in the master bathroom, a number of pieces
 of particles came flying out of the faucet. I saved them in a cup of the water. I
 decided to run the faucets for another half hour, cold, to ensure that they were
 indeed clear.
 
The water looks relatively clear, perhaps a bit beige but not brown as it was. The
 particles look like pieces of water worn rock, like what I would find on the beaches
 on Fire Island. I would say that either someone stirred up sediment in the pipes or
 someone broke a pipe during construction.
 
I understand that the green water was likely copper tainted from standing around
 and got put into the system in some way, i.e. a broken pipe.
 
Please let me know if you have had a broken pipe nearby.
 
I am keeping the water sample and stones/particles for analysis.
 


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







 


From:  
Sent: Friday, October 09, 2015 7:36 PM
To: ' Gary.Duck@athensclarkecounty.com'
Cc: 'Bill Bradberry'; ' Michelle.Stroud@athensclarkecounty.com'; 'All American
 Plumbing'
Subject: RE: Green Water
 
At 4:45 I had brown water coming out of my tap after waiting all day for your office
 to contact me. I called your office and was told you had reached out to someone to
 work on the issue, and was given the name and number of some people to contact
 and patched through to Construction. Construction came out within about 45
 minutes and looked at the system. The end result is that likely the problem is ACC
 water, and I was told to completely flush my system, then to flush the hot water tank
 and then see if everything is clear.
 
The problem is that I had to call you at 4:45.
 
Someone supposedly came out to my house during the day, did not talk to me, did
 not contact me and did not resolve the problem.
 
No one told me that anything was being done to fix the problem.
 
And even with Construction coming out, they had no clue if any pipe had been
 broken, or if there was any systemic reason that we have green and now brown
 water. They talked to one of my neighbors but did not poll the entire street (which is
 short), just three neighbors, only one of whom was home.
 
For being nice, your guys get a 10. For being knowledgeable they get a 10. For fixing
 the problem they get a 0. I still have no idea if the water is safe to drink even if
 boiled, or for my daughter to shower in.
 
While it’s likely it’s not an algae bloom, copper poisoning is just as deleterious to my
 daughter’s health as algae.
 
No one came to sample the water. I sent some inside of the house water in a cup
 with the gentlemen from Construction but that is not the same as having your
 chemist out to the house. (He’s a great guy, I’ve met him.)
 
Meanwhile, I am running (without a register Thank God) water for 30-45 minutes
 through all plumbing in my house and then doing the same through my hot water
 heater – without knowing if this will actually work or if I have just used a lot of
 precious water and burdened my septic system.
 
It doesn’t work for me to reach out for help and have no one respond, and to not
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 have the issue properly attended to during business hours. My dinner went in the
 oven and was ruined. And my anxiety level is still through the roof because I have no
 clue of whether the water is safe for my daughter or not.
 
Process is key. Communication is key. Not leaving a customer without an answer at 5
 pm on Friday, that is crucial.
 


 
 
 


From:  
Sent: Thursday, October 08, 2015 10:19 PM
To: ' Gary.Duck@athensclarkecounty.com'
Cc: 'Bill Bradberry'; ' Michelle.Stroud@athensclarkecounty.com'; 'All American
 Plumbing'
Subject: Green Water
Importance: High
 
Mr. Duck,
 
Tonight, I went to take a bath and when filled, the tub looked like the photograph
 here: http://www.lu354.com/the-colors-of-tap-water/. I took a picture of it,
 attached.
 
I am concerned for a few reasons. My daughter and I have severe 
 , I don’t know what is causing the color, and the water is coming out of the
 cold tap green and out of the hot tap green. This means it’s systemic, it’s in the
 entire house and it may come from the  county water supply. At first, I thought it
 might be the water heater, but it’s green out of the cold water. And it’s in the tub, in
 the bathroom sinks and in the kitchen sink.
 
I recently had plumbing work done – toilet repair, a few faucets installed, the PRV
 adjusted from 40-50 lbs to about 80 lbs (plumber is cc:d). None of the repairs should
 have affected the water color. Likely the pipes aren’t made of copper since the
 house is only 15 years old. I did a quick test for copper and I didn’t find any in the
 water.
 
So what do we do about this? Whose fault is this – ACC Water or my landlord?
 What’s causing the green if not copper – algae? If algae is in the water, what’s
 happening at the water processing plant?
 
Please provide guidance ASAP. I need to know that the water is safe for my daughter
 to shower. And drink. And cook with.
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From:
To: Title VI Complaints
Subject: Re: Flint Mi water
Date: Saturday, January 24, 2015 1:28:20 PM


If you have any questions please call me 


On Jan 22, 2015 10:11 AM, " " < > wrote:


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2
 2015 they send letters that the water  had high TTHM. Now I been sick with really bad
 asma my pets been sick. My handy cap child gets a rash from taking baths. When I take a
 shower the water burns my eyes. I'm sick when I get out felling light headed  dizzy. The
 water is still to high can't drink or bath in it. Paying top dallors for poison. $150 a month
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From:
To: Title VI Complaints
Subject: State of Michigan/city of flint/water human rights
Date: Friday, January 30, 2015 3:40:12 AM


Hi my name is  I have a handy cap child. City of flint water been in violation for eight
 months wasn't told about the high TTHM. I have Asmtha but with TTHM made it a lot worst.
 Because no one told use it worst if you inhale it. My pets were sick even my three month
 puppy was peeing blood. I feel a lot a people hide a lot of stuff form us. Ex emergency
 manger gov snader hire. But must we didn't have safe drinking water. But I fill they broke the
 law. My address is  Flint Mi 48507 fill free to call me  think
 you
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From: 
Sent: Wednesday, April 22, 2015 9:01 AM
To: Shorewood Heights Manager
Cc: 
Subject: Re:  - Burnt Scalp in the shower
Previous email should read:


Unfortunately the faucets did NOT fix the situation.


On Apr 22, 2015, at 8:58 AM, wrote:


Hi Chezon,


I wanted to thank you for installing the faucets in our kitchen and the bathroom. There's still one faucet knob that was
 scheduled to be installed this Friday for the shower head control.


Based on what we're experiencing the temperature is still varying. So there's no need for the work crew to come this Friday for
 the install.


Please cancel this work order for Friday.


In the meantime, we'll countdown days until we move out until our lease expires.


Thank you for trying to make the changes for our unit - unfortunately the faucets did fix the situation.


BR,


On Apr 9, 2015, at 3:51 PM, Shorewood Heights Manager <ShorewoodHeightsMgr@pinnacleliving.com> wrote:


Hi 


I have the team prepared and scheduled for your work order on Tuesday and the will arrive between 2:30pm
 and 3pm.


Thank you, hope you're enjoying the sunshine!
Chézon Reynolds
Property Manager
Pinnacle 
Shorewood Heights
3209 Shorewood Drive
Mercer Island, WA 98040
O: 206.232.1300 I F: 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com
ShorewoodHeights.com


Exceeding Your Expectations


This e-mail message is intended only for the named recipient(s) above. It may contain confidential
 information. If you are not the intended recipient, you are hereby notified that any use, dissemination,
 distribution or copying of this e-mail and any attachment(s) is strictly prohibited. Pinnacle and its related
 and subsidiary companies reserve the right to archive and monitor all e-mail communications through its
 networks. If you have received this e-mail in error, please immediately notify the sender by replying to this
 e-mail and deleting the message and any attachment(s) from your system.


From: 
Sent: Wednesday, April 08, 2015 5:11 PM
To: Shorewood Heights Manager
Cc: 
Subject: Re:  - Burnt Scalp in the shower
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Hi Chezon,


2:30 pm on Tuesday next week is fine. Please confirm.


Thx


On Apr 8, 2015, at 3:42 PM, Shorewood Heights Manager <ShorewoodHeightsMgr@pinnacleliving com> wrote:


Yes the time frame given allowed for both the fridge and faucets to be replaced at that time.
 Please let me know if we can come in for that.


Thank you,
Chézon Reynolds
Property Manager
Pinnacle 
Shorewood Heights
3209 Shorewood Drive
Mercer Island, WA 98040
O: 206.232.1300 I F: 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com
ShorewoodHeights.com


Exceeding Your Expectations


This e-mail message is intended only for the named recipient(s) above. It may contain
 confidential information. If you are not the intended recipient, you are hereby notified that
 any use, dissemination, distribution or copying of this e-mail and any attachment(s) is strictly
 prohibited. Pinnacle and its related and subsidiary companies reserve the right to archive and
 monitor all e-mail communications through its networks. If you have received this e-mail in
 error, please immediately notify the sender by replying to this e-mail and deleting the
 message and any attachment(s) from your system.


From: 
Sent: Wednesday, April 08, 2015 1:04 PM
To: Shorewood Heights Manager
Cc: 
Subject: Re:  - Burnt Scalp in the shower
Chezon,


Will they be also replacing the faucets @ that time?


Thx


On Apr 7, 2015, at 4:57 PM, Shorewood Heights Manager
 <ShorewoodHeightsMgr@pinnacleliving.com> wrote:


Hi again,


Our maintenance team is all off at around 4-4:30, and we will anticipate the work
 to take around 1.5 hours due to the labor involved with this. Is there possibly an
 earlier time? 


Thank you,
Chézon Reynolds
Property Manager
Pinnacle 
Shorewood Heights
3209 Shorewood Drive
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Mercer Island, WA 98040
O: 206 232.1300 I F: 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com
ShorewoodHeights.com


Exceeding Your Expectations


This e-mail message is intended only for the named recipient(s) above. It may
 contain confidential information. If you are not the intended recipient, you are
 hereby notified that any use, dissemination, distribution or copying of this e-
mail and any attachment(s) is strictly prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to archive and monitor all e-mail
 communications through its networks. If you have received this e-mail in error,
 please immediately notify the sender by replying to this e-mail and deleting
 the message and any attachment(s) from your system.


From: 
Sent: Tuesday, April 07, 2015 4:51 PM
To: Shorewood Heights Manager
Subject: Re:  - Burnt Scalp in the shower
Chezon,


Thank you. Next Tuesday 4pm would be best for the fridge & faucet fixes.


Please confirm.


Thx


On Apr 7, 2015, at 4:09 PM, Shorewood Heights Manager
 <ShorewoodHeightsMgr@pinnacleliving.com> wrote:


H  


We found the rent check, it was applied to the old apartment but
 we corrected it and its registered in your new one. Sorry for the
 confusion there!


Chézon Reynolds
Property Manager
Pinnacle 
Shorewood Heights
3209 Shorewood Drive
Mercer Island, WA 98040
O: 206 232.1300 I F: 206 232.7512
ShorewoodHeightsMgr@Pinnacleliving.com
ShorewoodHeights com


Exceeding Your Expectations


This e-mail message is intended only for the named recipient(s)
 above. It may contain confidential information. If you are not
 the intended recipient, you are hereby notified that any use,
 dissemination, distribution or copying of this e-mail and any
 attachment(s) is strictly prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to archive and monitor
 all e-mail communications through its networks. If you have
 received this e-mail in error, please immediately notify the
 sender by replying to this e-mail and deleting the message and
 any attachment(s) from your system.


From: 
Sent: Tuesday, April 07, 2015 2:17 PM
To: Shorewood Heights Manager
Cc: 
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Subject: Re: - Burnt Scalp in the shower
Hi Chezon,


I did drop the rent on Sunday (the 5th) in the mailbox. If for
 whatever reason you are not able to locate it I can write another
 one - provided the original is voided.


Please confirm by 5pm.


Thx


On Apr 7, 2015, at 1:36 PM, Shorewood Heights Manager
 <ShorewoodHeightsMgr@pinnacleliving com> wrote:


Good afternoon 


Thank you for letting us into your home earlier
 today. Just to cover what we went over:


1) Hot water issue: I tested the water temperature
 issue for myself and while I experienced
 temperature changes, I did not experience the
 burning that you and your wife say you endure.
 However, we have new faucets on order for you,
 we will contact you once they arrive to schedule a
 time to install them.


2) Fridge: Out of good faith and to appease your
 discomfort with your fridge problems, Matt and I
 can replace your fridge with an entirely new one.
 Would we be able to schedule a this for next
 Tuesday, 4/14/2015 since we are fully staffed on
 that day? 


On another note, we do not have a rent check here
 for you for this month? When were you planning
 on paying rent?


Thank you again, I hope we can resolve these items
 for you sooner rather than later. 
Chézon Reynolds
Property Manager
Pinnacle 
Shorewood Heights
3209 Shorewood Drive
Mercer Island, WA 98040
O: 206.232.1300 I F: 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving com
ShorewoodHeights com


Exceeding Your Expectations


This e-mail message is intended only for the
 named recipient(s) above. It may contain
 confidential information. If you are not the
 intended recipient, you are hereby notified that
 any use, dissemination, distribution or copying of
 this e-mail and any attachment(s) is strictly
 prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to archive
 and monitor all e-mail communications through
 its networks. If you have received this e-mail in
 error, please immediately notify the sender by
 replying to this e-mail and deleting the message
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 and any attachment(s) from your system.


From: 
Sent: Tuesday, April 07, 2015 7:08 AM
To: Shorewood Heights Manager
Cc: 
Subject: Re: - Burnt Scalp in the
 shower
12 noon today would be perfect. This issue had
 kept me up all night. Please confirm.


On Apr 7, 2015, at 6:45 AM, Shorewood Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 wrote:


Good morning 


I would like to come and look at
 these items myself. When is a good
 time to come by and take a look? 


Thank you,
Chézon Reynolds
Property Manager
Pinnacle
Shorewood Heights
3209 Shorewood Drive
Mercer Island, WA 98040
O: 206.232.1300 I F: 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding Your Expectations


This e-mail message is intended
 only for the named recipient(s)
 above. It may contain confidential
 information. If you are not the
 intended recipient, you are hereby
 notified that any use,
 dissemination, distribution or
 copying of this e-mail and any
 attachment(s) is strictly prohibited.
 Pinnacle and its related and
 subsidiary companies reserve the
 right to archive and monitor all e-
mail communications through its
 networks. If you have received this
 e-mail in error, please immediately
 notify the sender by replying to
 this e-mail and deleting the
 message and any attachment(s)
 from your system.


From: 
 >
Sent: Tuesday, April 07, 2015
 6:42:55 AM
To: Shorewood Heights
 Manager
Cc: 
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Subject: Re: - Burnt
 Scalp in the shower
Chezon,


I want this to go on record.


My wife tells me that when she was
 in the shower yesterday, the water
 was warm for 5 minutes. She had
 shampooed her head and had soap
 in her eyes when the water
 temperature became scolding hot.


My wife has burnt has scalp due to
 the varying temperature. It took
 her a bit of time to find the
 temperature knob so her scalp is
 affected.


We are in serious need of this
 matter being resolved asap. It's
 been almost 4 weeks and I'm not
 sure what it takes to fix this but we
 need professional plumbers to
 address this issue if your
 maintenance crew is not up to the
 job.


Thx


On Apr 6, 2015, at 12:33 PM,
 
 wrote:


Hi Chezon,


Thank you for the
 flea fumigation.
 We're hoping that
 the unit won't
 require a second
 treatment. We'll
 know in a few
 weeks.


In addition, we've
 used baking soda
 fridge treatment for
 the past 3 days and
 we've been in the
 unit for over 3
 weeks - we still
 have a pungent
 odor coming from
 the fridge. Even
 though we've
 cleaned it
 repeatedly. I
 vomited today just
 opening the fridge
 door. We're
 extremely
 concerned about
 our health if this
 pungent odor
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 continues. Ideally,
 we'd like to swap
 this fridge with the
  fridge or
 another working
 unit.


In addition, I'd like
 to pickup my
 cleaned vacuum
 bag from your
 office later today.


Thx


On Apr 3, 2015, at
 11:21 AM,
 Shorewood Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 wrote:


Hi
 
 


I am
 not
 entirely
 sure
 how
 this
 process
 works,
 I will
 confirm
 his
 process
 with
 you
 when
 he
 arrives
 at
 3pm
 today.


Chézon
 Reynolds


Property
 Manager


Pinnacle
 
Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
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 Island,
 WA
 98040


O:
 206.232.1300
 I F:
 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your
 Expectations


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies







 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


From:


 >


Sent:
 Friday,
 April
 03,
 2015
 11:15
 AM
To:


 Shorewood
 Heights
 Manager


Subject:
 Re:


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







Hi
 Chezon,


Can
 you
 please
 verify
 the
 following:


Will
 the
 exterminator
 for
 the
 bugs
 make
 sure
 that
 after
 the
 extermination
 process
 is
 complete
 that
 he
 will
 actually
 then
 open
 our
 windows
 to
 our
 apartment
 so
 we
 don't
 come
 to
 a
 highly
 fumigated
 unit?


Please
 confirm.


From:


To:
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 
Cc:


Sent:
 Thursday,
 April
 2,
 2015
 6:22
 PM


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







Subject:
 Re:


Hi
 Chezon,


As
 mentioned
 in
 the
 previous
 email
 we'll
 leave
 the
 apt
 at
 1pm
 tomorrow
 and
 your
 work
 crew
 may
 enter
 at
 that
 point.


The
 CDC
 has
 also
 discovered
 a
 new
 virus
 spreading
 through
 ticks
 or
 insect
 bites
 that
 are
 killing
 people
 -
 discovered
 a
 month
 ago.


We
 hope
 that
 this
 fumigation
 will
 resolve
 this
 matter
 as


(b) (6) Privacy







 now
 we're
 extremely
 concerned
 for
 our
 health
 and
 well-
being
 -
 and
 our
 life.
 If
 this
 is
 an
 issue
 throughout
 the
 apartment
 complex
 the
 only
 way
 to
 eliminate
 it
 is
 ensure
 that
 all
 the
 units
 are
 fumegated.


I
 also
 noticed
 that
 our
 window
 screens
 (almost
 all
 of
 them)
 may
 need
 to
 be
 replaced
 as
 there
 are
 a
 few
 holes.
 Please
 try
 to
 have







 this
 fixed
 tomorrow
 as
 well
 please.


http://www.foxnews.com/health/2015/02/20/cdc-
discovers-
new-
virus-
in-
kansas/


Please
 read
 the
 above
 article.


Best
 Regards,


On
 Apr
 2,
 2015,
 at
 1:02
 PM,
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 wrote:


Good
 afternoon,
 


To
 replace
 your
 faucets
 we
 are
 going
 to
 need
 to
 place
 the
 order
 for
 them.
 We
 can
 place


(b) (6) Privacy


(b) (6) Privac







 the
 order
 for
 that
 next
 week
 and
 then
 we
 will
 have
 to
 arrange
 a
 time
 with
 you
 to
 come
 in
 and
 physically
 replace
 them.


Regarding
 your
 washer,
 we
 would
 need
 to
 do
 that
 earlier
 in
 the
 day
 if
 you
 are
 able
 to
 grant
 us
 access
 for
 that
 we
 can
 do
 it.
 We
 need
 access
 any
 time
 between
 1pm
 to
 3pm
 tomorrow
 to
 do
 the
 washer.
 As







 you
 requested,
 we
 will
 be
 able
 to
 swap
 it
 with
 the
 washer
 from
 your
 last
 apartment.


 we
 do
 the
 washer
 at
 this
 time
 tomorrow
 we
 can
 also
 look
 at
 the
 fridge
 at
 the
 same
 time.


In
 regards
 to
 the
 pests,
 the
 pest
 company
 requested
 for
 preparation,
 can
 you
 please
 make
 sure
 all
 the
 floors
 are
 cleared
 as
 much
 as
 you
 can
 for
 treatment


(b) (6) Privacy







 and
 also
 vacuumed.
 I
 also
 called
 them
 today
 to
 confirm
 that
 the
 treatment
 is
 safe
 around
 your
 pregnant
 wife
 as
 long
 as
 you
 are
 out
 of
 the
 apartment
 for
 at
 least
 2
 hrs
 after
 the
 treatment
 is
 preformed.
 I
 have
 them
 on
 schedule
 for
 3pm
 treatment
 tomorrow
 to
 address
 this
 issue
 for
 you.


Please
 let
 me
 know
 if
 this
 will
 work
 for
 you,
 I
 would
 like
 to







 put
 your
 issues
 to
 rest
 as
 soon
 as
 possible,


Thank
 you,
Chézon
 Reynolds


Property
 Manager


Pinnacle
 
Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
 Island,
 WA
 98040


O:
 206.232.1300
 I F:
 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your
 Expectations


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,







 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any







 attachment(s)
 from
 your
 system.


From:


 <


Sent:
 Monday,
 March
 30,
 2015
 11:53
 AM
To:
 Shorewood
 Heights
 Manager


Subject:
 Re:


3pm
 on
 Friday
 works
 best.
 The
 3-
4pm
 window
 is
 fine.
 I'm
 anticipating
 that
 the
 pest
 controller
 will
 apply
 the
 treatment
 on
 Friday
 at
 3pm
 and
 I can
 use
 my
 apt
 that
 night?


Please
 confirm.


Thx


(b) (6) Privacy


(b) (6) Privac


(b) (6) Privacy


(b) (6) Privacy







On
 Mar
 30,
 2015,
 at
 11:30
 AM,
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 wrote:


I
 would
 have
 to
 call
 and
 request
 a
 time
 for
 him.
 I've
 seen
 him
 arrive
 as
 early
 as
 9am
 on
 Fridays,
 I
 would
 just
 have
 to
 ask
 him.
 Is
 9am
 on
 Friday
 too
 early
 for
 Pest
 treatment?


Also,
 for
 the
 3pm
 appointment
 for
 my
 team,
 can
 I
 give
 the
 team







 a
 window
 of
 3-
4pm
 as
 all
 appointments
 are
 typically
 a
 window
 of
 time
 for
 the
 team.
 


Thank
 you
 


Chézon
 Reynolds


Property
 Manager


Pinnacle
 


Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
 Island,
 WA
 98040


O:
 206.232.1300
 I
 F:
 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your
 Expectations
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the


(b) (6) Privac







 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately







 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


 
 
From:


 


Sent:
 Monday,
 March
 30,
 2015
 11:26
 AM


To:
 Shorewood
 Heights
 Manager


Cc:
 Shorewood
 Heights


Subject:
 Re:


 
 
Hi
 again,


Confirmed.
 I
 would
 like
 to
 know
 if
 I
 were
 to
 have
 the
 pest
 control
 person
 in


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







 my
 apartment
 -
 when
 is
 the
 earliest
 he
 could
 come?
 It
 would
 help
 to
 know
 his
 schedule
 for
 me
 to
 consider
 other
 times
 please?


From:
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>


To:


 
 


Cc:
 Shorewood
 Heights
 <shorewoodheights@pinnacleliving.com>
 


Sent:
 Monday,
 March
 30,
 2015
 11:24
 AM


Subject:
 Re:


 


Hi
 again,


Alright,
 so
 the
 only
 items
 left
 are:


1)


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







 The
 fridge
 doors


2)
 Pest
 Control
 visit
 on
 Friday


3)
 Pending
 hot
 water
 issue


Just
 to
 make
 sure
 I
 am
 not
 missing
 anything.
 I
 will
 send
 my
 team
 in
 on
 Friday
 at
 3pm.
 I
 will
 send
 you
 any
 prep
 paperwork
 if
 needed
 before
 Friday
 for
 the
 pests.


Thank
 you
 


Chézon
 Reynolds


Property
 Manager


Pinnacle
 


(b) (6) Privacy







Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
 Island,
 WA
 98040


O:
 206.232.1300
 I
 F:
 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your
 Expectations
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)







 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


 
 
From:


 


Sent:
 Monday,
 March


(b) (6) Privacy


(b) (6) Privacy







 30,
 2015
 11:20
 AM


To:
 Shorewood
 Heights
 Manager


Cc:
 Shorewood
 Heights;


Subject:
 Re:


 
 
Hi
 Chezon,


3pm
 Friday
 works
 best.
 The
 ceiling
 spots
 were
 confirmed
 as
 black
 mold
 spots
 which
 were
 removed
 with
 Bleach.


I
 did
 confirm
 this
 as
 black
 mold
 by
 visiting
 
www.blackmold.awardspace.com
 as
 well
 as
 
www.Inspectapedia.com
 among
 other
 sites
 before
 I
 called


(b) (6) Privacy


(b) (6) Privacy







 the
 office
 for
 a
 work
 order.
 Both
 sites
 had
 the
 exact
 black
 mold
 footprints
 as
 the
 one
 found
 in
 our
 ceiling.


Thx


On
 Mar
 30,
 2015,
 at
 11:03
 AM,
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>
 wrote:


That
 time
 does
 work,
 but
 my
 concern
 is,
 are
 you
 alright
 waiting
 that
 long
 for
 pest
 control?
 I
 can
 ask
 him
 to
 come
 out
 earlier


(b) (6) Privac







 for
 you
 to
 take
 charge
 of
 the
 pests
 as
 soon
 as
 possible.
 Just
 let
 me
 know.


I
 truly
 hope
 this
 helps
 with
 the
 water,
 so
 please
 do
 let
 me
 know
 if
 the
 changes
 to
 the
 water
 heater
 work
 or
 not.
 


I
 spoke
 with
 Jose,
 we
 assessed
 the
 spots
 you
 noticed
 on
 the
 ceiling
 were
 paint
 mishaps
 and
 repaired
 this
 already.
 Could
 you
 kindly







 confirm?
 


Unless
 instructed
 otherwise
 I
 will
 arrange
 for
 the
 team
 to
 take
 care
 of
 this
 on
 Friday
 April
 3rd
 at
 3pm.


Thank
 you,


Chézon
 Reynolds


Property
 Manager


Pinnacle
 


Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
 Island,
 WA
 98040


O:
 206.232.1300
 I
 F:
 206.232.7512
ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your
 Expectations
 


This
 e-
mail
 message







 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-







mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


 
 
From:


Sent:
 Monday,
 March
 30,
 2015
 10:59
 AM


To:
 Shorewood
 Heights
 Manager


Cc:
 Shorewood
 Heights;


Subject:
 Re:


 
 
Good
 Morning
 Chezon,


First
 and
 foremost
 thank
 you!


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







1)
 I
 will
 monitor
 the
 faucet
 temperatures
 -
 as
 of
 last
 evening
 ~4pm
 the
 dishes
 had
 to
 be
 washed
 with
 cold
 water
 because
 of
 the
 varying
 water
 temperature.
 I
 will
 be
 able
 to
 tell
 you
 the
 impact
 of
 the
 changes
 by
 the
 end
 of
 the
 week
 as
 it
 takes
 a
 few
 days
 of
 testing
 and
 monitoring
 the
 water
 level.


2)
 Friday
 3pm
 works
 best
 for
 both
 the
 fridge
 and
 the
 pest
 control
 issues.
 Please
 confirm
 if
 that
 time
 works
 best?







Thx.


From:
 Shorewood
 Heights
 Manager
 <ShorewoodHeightsMgr@pinnacleliving.com>


To:


 


Cc:
 Shorewood
 Heights
 <shorewoodheights@pinnacleliving.com>
 


Sent:
 Monday,
 March
 30,
 2015
 9:46
 AM


Subject:
 Re:


Good
 morning
 


We
 actually
 turned
 the
 temperature
 down
 10
 degrees
 lower.
 Since
 your
 emails
 from
 this
 weekend,
 my
 team
 has
 turned
 it
 down
 another
 8
 degrees
 bringing
 the
 hot
 water


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy


(b) (6) Privacy







 to
 120
 degrees
 for
 the
 entire
 building
 since
 your
 building
 has
 to
 share
 a
 single
 hot
 water
 tank.
 Originally
 it
 was
 set
 to
 138
 and
 we
 have
 now
 turned
 it
 down
 a
 full
 18
 degrees.


In
 regards
 to
 the
 bugs,
 my
 pest
 control
 service
 comes
 out
 every
 Friday,
 I
 could
 have
 him
 take
 a
 look
 in
 your
 home
 if
 you
 like.
 I







 know
 you
 require
 appointments
 for
 all
 work
 need
 in
 your
 apartment
 home.
 All
 my
 team
 is
 aware
 of
 your
 specifics
 and
 we
 have
 to
 ensure
 our
 appointments
 are
 met
 with
 your
 requests.


When
 would
 you
 like
 us
 to
 come
 in
 and
 take
 a
 look
 at
 the
 fridge
 and
 pests?
 We
 are
 doing
 our
 best
 to
 address
 the
 hot
 water
 issue,
 and
 all







 three
 of
 my
 trained
 staff
 say
 it
 has
 nothing
 to
 do
 with
 the
 faucets,
 the
 temperature
 will
 still
 come
 out
 the
 same
 regardless
 of
 faucet
 change.


Thank
 you,


Chézon
 Reynolds


Property
 Manager


Pinnacle


Shorewood
 Heights


3209
 Shorewood
 Drive


Mercer
 Island,
 WA
 98040


O:
 206.232.1300
 I
 F:
 206.232.7512


ShorewoodHeightsMgr@Pinnacleliving.com


ShorewoodHeights.com


Exceeding
 Your







 Expectations


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-







mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


________________________________________
 
 


From:


Sent:
 Saturday,
 March
 28,
 2015
 6:43
 PM


To:
 Shorewood
 Heights
 Manager


Cc:
 Shorewood


(b) (6) Privacy







 Heights;
 


Subject:


Hi
 Chezon,


We
 had
 a
 work
 order
 for
 our
 fridge
 (has
 obnoxious
 odor
 since
 day
 1
 +
 bad
 doors
 +
 makes
 noises)
 and
 our
 faucets
 -
 the
 faucets
 have
 no
 proper
 temperature
 control.
 I've
 put
 in
 a
 work
 order,
 called
 the
 office
 4
 times,
 and
 indicated
 to
 the
 work
 crew
 that
 my
 hands


(b) (6) Privacy


(b) (6) Privacy







 have
 been
 SCOLDED
 WITH
 HOT
 WATER
 NOW
 8
 TIMES.


The
 repairs
 were
 supposed
 to
 be
 done
 last
 Tuesday,
 it
 was
 postponed
 to
 Yesterday,
 then
 the
 repair
 crew
 told
 me
 the
 office
 will
 call
 be
 yesterday
 so
 they
 can
 fix
 it
 today.
 No
 one
 has
 called
 us
 yet.


No
 fixes
 have
 been
 made
 to
 the
 hot
 water
 faucets.


In







 addition,
 our
 unit
 has
 so
 many
 fleas/bugs
 that
 we
 need
 it
 to
 be
 properly
 terminix
 type
 solution.


Shorewood
 is
 in
 violation
 of
 the
 lease
 agreement
 because
 the
 unit
 is
 not
 being
 repaired
 and
 is
 not
 sanitary
 and
 has
 major
 health
 issues.
 It
 even
 had
 mold
 on
 the
 roof
 which
 we
 requested
 be
 cleaned.


I'm
 attaching
 the
 picture
 of
 the
 bugs







 that
 exist.


Please
 fix
 this
 asap
 (tomorrow)
 otherwise
 This
 is
 a
 violation
 of
 my
 lease
 agreement
 on
 your
 end.
 I'm
 paying
 rent
 and
 Shorewood
 must
 provide
 me
 a
 safe
 place
 to
 live
 in.


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are


(b) (6) Privacy







 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this







 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.
 
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and







 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you







 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to







 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary







 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.
 


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are







 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve
 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this







 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


This
 e-
mail
 message
 is
 intended
 only
 for
 the
 named
 recipient(s)
 above.
 It
 may
 contain
 confidential
 information.
 If
 you
 are
 not
 the
 intended
 recipient,
 you
 are
 hereby
 notified
 that
 any
 use,
 dissemination,
 distribution
 or
 copying
 of
 this
 e-
mail
 and
 any
 attachment(s)
 is
 strictly
 prohibited.
 Pinnacle
 and
 its
 related
 and
 subsidiary
 companies
 reserve







 the
 right
 to
 archive
 and
 monitor
 all
 e-
mail
 communications
 through
 its
 networks.
 If
 you
 have
 received
 this
 e-
mail
 in
 error,
 please
 immediately
 notify
 the
 sender
 by
 replying
 to
 this
 e-
mail
 and
 deleting
 the
 message
 and
 any
 attachment(s)
 from
 your
 system.


This e-mail message is intended
 only for the named recipient(s)
 above. It may contain confidential
 information. If you are not the
 intended recipient, you are
 hereby notified that any use,
 dissemination, distribution or
 copying of this e-mail and any
 attachment(s) is strictly
 prohibited. Pinnacle and its
 related and subsidiary companies
 reserve the right to archive and
 monitor all e-mail
 communications through its
 networks. If you have received
 this e-mail in error, please
 immediately notify the sender by
 replying to this e-mail and
 deleting the message and any
 attachment(s) from your system.


This e-mail message is intended only for the
 named recipient(s) above. It may contain
 confidential information. If you are not the
 intended recipient, you are hereby notified that







 any use, dissemination, distribution or copying
 of this e-mail and any attachment(s) is strictly
 prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to
 archive and monitor all e-mail communications
 through its networks. If you have received this e-
mail in error, please immediately notify the
 sender by replying to this e-mail and deleting
 the message and any attachment(s) from your
 system.


This e-mail message is intended only for the named recipient(s)
 above. It may contain confidential information. If you are not
 the intended recipient, you are hereby notified that any use,
 dissemination, distribution or copying of this e-mail and any
 attachment(s) is strictly prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to archive and monitor
 all e-mail communications through its networks. If you have
 received this e-mail in error, please immediately notify the
 sender by replying to this e-mail and deleting the message and
 any attachment(s) from your system.


This e-mail message is intended only for the named recipient(s) above. It may
 contain confidential information. If you are not the intended recipient, you are
 hereby notified that any use, dissemination, distribution or copying of this e-
mail and any attachment(s) is strictly prohibited. Pinnacle and its related and
 subsidiary companies reserve the right to archive and monitor all e-mail
 communications through its networks. If you have received this e-mail in
 error, please immediately notify the sender by replying to this e-mail and
 deleting the message and any attachment(s) from your system.


This e-mail message is intended only for the named recipient(s) above. It may contain
 confidential information. If you are not the intended recipient, you are hereby notified that
 any use, dissemination, distribution or copying of this e-mail and any attachment(s) is strictly
 prohibited. Pinnacle and its related and subsidiary companies reserve the right to archive and
 monitor all e-mail communications through its networks. If you have received this e-mail in
 error, please immediately notify the sender by replying to this e-mail and deleting the
 message and any attachment(s) from your system.


This e-mail message is intended only for the named recipient(s) above. It may contain confidential
 information. If you are not the intended recipient, you are hereby notified that any use, dissemination,
 distribution or copying of this e-mail and any attachment(s) is strictly prohibited. Pinnacle and its related
 and subsidiary companies reserve the right to archive and monitor all e-mail communications through its
 networks. If you have received this e-mail in error, please immediately notify the sender by replying to this
 e-mail and deleting the message and any attachment(s) from your system.


This e-mail message is intended only for the named recipient(s) above. It may contain confidential
 information. If you are not the intended recipient, you are hereby notified that any use,
 dissemination, distribution or copying of this e-mail and any attachment(s) is strictly prohibited.
 Pinnacle and its related and subsidiary companies reserve the right to archive and monitor all e-
mail communications through its networks. If you have received this e-mail in error, please
 immediately notify the sender by replying to this e-mail and deleting the message and any
 attachment(s) from your system.






































































































































































































































































From:
To: Title VI Complaints
Subject: Flint Mi water
Date: Thursday, January 22, 2015 11:11:31 AM


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2 2015
 they send letters that the water  had high TTHM. Now I been sick with really bad asma my
 pets been sick. My handy cap child gets a rash from taking baths. When I take a shower the
 water burns my eyes. I'm sick when I get out felling light headed  dizzy. The water is still to
 high can't drink or bath in it. Paying top dallors for poison. $150 a month
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From:
To: Title VI Complaints
Subject: Re: Flint Mi water
Date: Saturday, January 24, 2015 1:28:20 PM


If you have any questions please call me 


On Jan 22, 2015 10:11 AM, " " < > wrote:


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2
 2015 they send letters that the water  had high TTHM. Now I been sick with really bad
 asma my pets been sick. My handy cap child gets a rash from taking baths. When I take a
 shower the water burns my eyes. I'm sick when I get out felling light headed  dizzy. The
 water is still to high can't drink or bath in it. Paying top dallors for poison. $150 a month
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From:
To: Title VI Complaints
Subject: State of Michigan/city of flint/water human rights
Date: Friday, January 30, 2015 3:40:12 AM


Hi my name is  I have a handy cap child. City of flint water been in violation for eight
 months wasn't told about the high TTHM. I have Asmtha but with TTHM made it a lot worst.
 Because no one told use it worst if you inhale it. My pets were sick even my three month
 puppy was peeing blood. I feel a lot a people hide a lot of stuff form us. Ex emergency
 manger gov snader hire. But must we didn't have safe drinking water. But I fill they broke the
 law. My address is  Flint Mi 48507 fill free to call me  think
 you
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From:
To: Title VI Complaints
Subject: Complaint against Maryland Department of the Environment alleging violations of Title 6 Civil Rights Act ( Race


and/or National Origin )
Date: Monday, August 24, 2015 9:24:43 AM


Dear Sir or Madam,
My name is  I am an African American male. I was born and raised in the United
Kingdom of Nigerian parents and I am a naturalized U.S citizen. I came to the United States as an
adult and retain my foreign accent. I reside in Maryland.
I wish to file a complaint against the Maryland Department of the Environment ( MDE ) under Title VI
of the Civil Rights Act, for discrimination against me in their enforcement practices, due to my race
and/or national origins.
The summary of my complaint of discrimination is as follows:


1) MDE is the recipient of EPA financial grants and/or other types of financial assistance and
therefore, EPA has the jurisdiction under Title VI to investigate complaints of discrimination
by MDE based on race and/or national origin


2) MDE filed and maintains a baseless lawsuit against me in Baltimore City Circuit Court, Case No.
 as a form of alleged enforcement action, alleging violations of the Md. Lead


Paint law ( failure to register properties and failure to obtain requisite lead paint compliance
certificates ) and requesting up to $69 million damages and injunctive relief for properties
that are in compliance with Md law and lead free.


3) One of the properties subject of the lawsuit is not owned by me and was not owned by me
when MDE visited the property and then filed the lawsuit. That property is certified lead free
and MDE knows this.


4) The lawsuit was initiated by MDE as a form of harassment/discrimination, not initiated by a
tenant complaint. There are no allegations of lead poisoning or harm to either persons or
the environment in the lawsuit.


5) MDE filed said lawsuit without first issuing a notice of violation to me, contrary to its usual
stated practice.


6) The said lawsuit is being continued in bad faith as a form of discrimination against me. I have
tried to have the lawsuit dismissed by providing evidence of the status of the properties as
certified lead free, but MDE persists in this lawsuit.


7) MDE is discriminating against me because it does not file lawsuits against people who are U.S
born and/or not African-American, without first issuing them a notice of violation and thus
giving the person an opportunity to get in compliance with Md law.


8) One of MDE employees,  at the occasion of a recent hearing at the
Md Office of Administrative Hearings, threw some papers at my feet outside in the parking
lot and said to me: ‘we don’t like foreigners’.


9) Recently, MDE Secretary Horacio Tablada, confirmed that MDE’s practice is to issue notices of
alleged violations prior to initiating any enforcement action. See Article in Baltimore Sun,
dated August 21, 2015
http://www.baltimoresun.com/news/maryland/bs-md-lead-letters-20150821-story.html


10) I am ready to provide additional information concerning all of the above allegations as and
when you require it.
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I look forward to hearing from you.
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From:
To: sen.erpenbach@legis.state.wi.us; margaret.mcinnis@mail.house.gov; Sen.ringhand@legis.wi.gov; 


ron johnson@ronjohnson.senate.gov; hotline@datcp.state.wi.us; COMPLAINT@FTC.GOV; 
Sen.Miller@legis.wisconsin.gov; Rep.Barca@legis.wisconsin.gov; news@wkowtv.com; rblum@channel3000.com; 
info@tammybaldwin.com; Rep.Spreitzer@legis.wisconsin.gov; sos@nmadison.com; Title VI Complaints


Subject: Re: Formal Complaint Against Chicagoland Coal-fired Power Plants
Date: Thursday, January 14, 2016 3:11:52 PM


Still not resolved. The air quality was not good on this day again. By the time I got to the 
library, although breathing as lightly as possible while walking, when I sat down at a 
computer, I started hacking away because of lung congestion. No one, and I mean no one, has 
the right to violate my right or anyone’s right to breathe clean, fresh air.


Founder and President


Brodhead, WI 53520


ecotopian@charter.net


The Ecotopian Society is an environmental and progressive philosophical and political 
network. It is dedicated to preserving and protecting the environment and our national 


heritage. Ecotopian political philosophy is a combination of Environmentalism, 
Jeffersonianism and Progressivism. Ecotopians were Democrats but first the Democratic 


National Committee sold out to the rich, big business and corporate America and then some of 
our most trusted elected Democratic leadership abandoned us. We now strive to create and 
build a new political party, the Ecotopian Party that will truly protect the environment and 


represent the people.


Since 1999


FORMAL COMPLAINT


Name of Firm: Chicagoland Caol-fired Power Plants


Date of complaint: January 8, 2015


Description of complaint:


The damn Chicagoland coal-fired power plants have been exporting their air pollution to 
Wisconsin again. They apparently somehow got grandfathered under the Clean Air Act so that 
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they do not have to have scrubbers on their smokestacks. It was bad enough on Wednesday 
morning morning to make my eyes water while walking to the library, despite the fact that I 
suffer from dry eyes syndrome. It was annoying, but better than the alternative of burning 
eyes, which I have experienced before when the air quality was bad. I also experienced a 
burning sensation in my nose, nasal passages, throat, and lungs at times.


Yesterday and today the air quality has not been good.


When the wind is out of the south or southeast, it carries that air pollution into Wisconsin.


My view on how this matter should be resolved:


They need to either put scrubbers on these smokestacks or shut these power plants down 
permanently. If they are going to put scrubbers on, then in the meantime, if the wind is out of 
the south or southeast, then the power plants must be shut down.


Thank you.


My signature: 


Wisconsin Bureau of Consumer Protection: Do not tell me to consult an attorney. It is just 
plain ridiculous and stupid to tell someone that is poor or a member of the working poor that 
they should consult an attorney over a consumer or formal complaint because you will not do 
your job. The poor and working poor do not have money to pay an attorney and no attorney is 
going to take on a consumer or formal complaint case pro bono. If you tell me to consult with 
an attorney, then I will file a complaint against you for not doing your job.


MA, History, Washington College, MD
BA, Milton College, WI, History-Political Science major and minors in Criminal Justice and 
Natural Resources
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From:
To: sen.erpenbach@legis.state.wi.us; margaret.mcinnis@mail.house.gov; Sen.ringhand@legis.wi.gov; 


ron johnson@ronjohnson.senate.gov; hotline@datcp.state.wi.us; COMPLAINT@FTC.GOV; 
Sen.Miller@legis.wisconsin.gov; Rep.Barca@legis.wisconsin.gov; news@wkowtv.com; rblum@channel3000.com; 
info@tammybaldwin.com; Rep.Spreitzer@legis.wisconsin.gov; Title VI Complaints; 
brian.raupp@brodheadpolice.com; Johneb@charter.net


Subject: Formal Complaint Against Factor Farms SW of Brodhead
Date: Saturday, February 07, 2015 12:41:46 AM


President and Historian-Historic Preservationist


AMERICAN HERITAGE SERVICE, INC.


  


Brodhead, WI 53520


Dedicated to the preservation of our architectural, cultural, historic, and natural heritage. 
Providing historical survey, research, national register nominations, consultation, 


interpretation, public interest lobbying, environmental, photography, consumer protection, and 
educational services.


A registered non-profit heritage corporation in the State of Wisconsin.


FORMAL COMPLAINT


Name of Firm: Factory Farms


Address of Firm: southwest of Brodhead


Date of complaint: February 6, 2014


Description of complaint:


For the past four days in Brodhead, we again have had to put up with the obnoxious stench of 
the manure pits of the factory farms southwest of Brodhead. Several times last year we also 
had to endure this stench, including for a two week period in the summer. Almost every time 
the wind is out of the southwest we have to endure this obnoxious stench.


My view on how this matter should be resolved:


I want this stench to stop. This complaint will not be resolved until its. I will continue to refile 
it until its.
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Thank you.


My signature: 


MA, History, Washington College, MD


BA, Milton College, WI, History-Political Science major and minors in Criminal Justice and 
Natural Resources
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From: Amir Befroui
To: Title VI Complaints
Subject: Title VI complaint- EPA
Date: Monday, April 25, 2016 3:58:50 PM
Attachments: Title VI Complaint 3.0.pdf


removed.txt


To whom it may concern,
Attached is our clients’ Title VI complaint regarding the actions the City of Dallas has recently taken
in subsidizing the relocation of a concrete batch plant to the RSR lead smelter Superfund site.
I’m sending you our clients’ complaint electronically for ease of review by your office. We will also
fax you our 13 page complaint and the exhibits will follow in US mail.
Please feel free to contact our office should your office have any questions.
Regards,
Amir Befroui
Staff Attorney
Legal Aid of NorthWest Texas – Dallas office


1515 Main St. 1st Floor
Dallas, TX 75201
Ph: 214.243-2217
Fax: 214.748.1159
This message, as well as any attached document, contains information from the law firm of Legal Aid
of NorthWest Texas that is confidential and/or privileged, or may contain attorney work product.
The information is intended only for the use of the addressee named above. If you are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of
any action in reliance on the contents of this message or its attachments is strictly prohibited, and
may be unlawful. If you have received this message in error, please delete all electronic copies of this
message and its attachments, if any, destroy any hard copies you may have created, without
disclosing the contents, and notify the sender immediately. Unintended transmission does not
constitute waiver of the attorney-client privilege or any other privilege.

















From:
To: Title VI Complaints
Subject: Flint Mi water
Date: Thursday, January 22, 2015 11:11:31 AM


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2 2015
 they send letters that the water  had high TTHM. Now I been sick with really bad asma my
 pets been sick. My handy cap child gets a rash from taking baths. When I take a shower the
 water burns my eyes. I'm sick when I get out felling light headed  dizzy. The water is still to
 high can't drink or bath in it. Paying top dallors for poison. $150 a month
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Legal Aid of NorthWest Texas 
1515 Main Street, Dallas, TX  75201     


214-748-1234 (fax) 214-761-1077 


www.lanwt.org 


With offices in Abilene, Amarillo, Brownwood, Dallas, Denton, Fort Worth, Lubbock, McKinney, Midland, Odessa,  


Plainview, San Angelo, Waxahachie, Weatherford and Wichita Falls 


 


Bringing justice to North and West Texas since 1951 
 


 


  


April 25, 2016 


 


Director of the Office of Civil Rights   


U.S. Environmental Protection Agency 


Mail Code 1201A 


1200 Pennsylvania Avenue, NW 


Washington, DC 20460 


 


VIA E-Mail:  Title_VI_Complaints@epa.gov 


VIA Fax:       (202) 565-0196 


                      (202) 501-1836 


 


U.S. Department of Housing and Urban 


Development   


Southwest Office 


801 Cherry St., Unit 45, Suite 2500 


Fort Worth, TX 76102 


 


VIA Fax:  (817) 978-5876 


Office for Civil Rights  


U.S. Department of Education 


1999 Bryan Street, Suite 1620 


Dallas, Texas 75201-6810 


 


VIA E-Mail:  ocr@ed.gov 


VIA Fax:       (214) 661-9587 


 


 


Re: Complaint under Title VI of the Civil Rights Act of 1964 
 


Dear Environmental Protection Agency/Department of Housing and Urban 


Development/Department of Education Title VI Program Coordinator: 


 


On behalf of  and  residents of Dallas, Texas, we file this 


complaint under Title VI of the Civil Rights Act of 1964 (Title VI). 


 


I. Introduction 
 


For the reasons stated below, we request that the Environmental Protection Agency (EPA), 


the Department of Housing and Urban Development (HUD), and the Department of Education 


(DEPED) undertake a Title VI compliance investigation of the City of Dallas, Texas (Dallas).    


 


Dallas took discriminatory action on October 28, 2015 when the Dallas City Council 


approved public assistance funds in the amount of $2.5 million to subsidize infrastructure for 


development of a private real estate transaction between Argos Ready Mix South Central (Argos) 


and West Dallas Investments, L.P. (WDI).  The transaction results in a land swap deal and the 
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relocation of the Argos existing ready mix concrete plant from 240 Singleton Boulevard (land then 


owned by Argos) to 2900 West Commerce (land then owned by WDI).1    


 


This complaint is timely under 40 C.F.R. § 7.120(b)(2), 24 C.F.R. § 1.7(b), 34 C.F.R. 


§100.7(b). 


 


We request you review Dallas’s actions in facilitating the relocation of the Argos batch 


plant to a National Priorities List Superfund Site (Superfund site) located in a majority Hispanic 


and African American neighborhood.  The relocation site is less than 500 feet from a public middle 


school and within a mile of a 196 unit public housing property and private residences.2  We request 


that the EPA, HUD, and DEPED take all appropriate measures to ensure Dallas’s compliance with 


Title VI. 


 


Dallas’s decisions and procedures violate its duty to administer all programs and activities 


in a nondiscriminatory manner.  These violations include both actions that have caused and will 


cause significant adverse impact on the basis of race, color, and ethnicity, as well as acts that 


constitute intentional discrimination based on these protected classes, which are prohibited by Title 


VI. 


 


Complainants allege Dallas violated Title VI’s prohibition on discrimination as follows: 


 


1. Subsidizing the relocation of the Argos batch plant, without adequate consultation 


with and mitigation for minority residents of these neighborhoods, will continue to perpetuate 


discriminatory and significant adverse impacts on African American and Latino residents in West 


Dallas. 


 


2. Subsidizing the relocation of the Argos batch plant without adequate consideration 


of the residents’ concerns perpetuates past discrimination against African American and Latino 


residents in West Dallas who have historically borne disproportionate environmental impacts as a 


result of prior zoning and siting of heavy industries, including the RSR lead smelter which is now 


a Superfund site. 


 


3. Subsidizing the relocation of the Argos batch plant to a location less than 500 feet 


from a public middle school, whose students are 98.2% Latino and African American,3 is 


discriminatory of equal education opportunities.  Dallas’s failure to adequately consider the effects 


of the plant relocation on the students’ access to, quality of and level of educational experiences 


and programs is a violation of their obligation to ensure Title VI compliance.  


 


4. Subsidizing the relocation of the Argos batch plant within a mile of Kingsbridge 


Crossing, home to primarily low income African American and Latino residents of West Dallas, 


discriminates against and forces West Dallas residents to bear the brunt of environmental and 


health impacts of the Argos batch plant operation. 


 


                                           
1 See Exhibit A at 6-8. 
2 See Exhibit B 
3 https://mydata.dallasisd.org/docs/CILT2016/DP74.pdf 
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5. Dallas intentionally discriminated against African American and Latino residents 


in West Dallas implementing discriminatory procedures by prioritizing and subsidizing 


commercial and industrial development over the rights and needs of West Dallas residents through 


development agreements which resulted in the selection of the current site to be used for the 


relocation of the batch plant, by failing to adequately consider the impact of the relocation on the 


residents of West Dallas, by failing to adequately provide and allow for meaningful public 


participation of residents, and by ignoring the input and concerns of residents. 


 


II. Complainants 
 


Complainants  and  are African American residents of West 


Dallas.    


 


 and  are concerned about the health and safety issues posed by the 


relocation of the Argos batch plant, further transformation of West Dallas into a heavy industrial 


area, increase in industrial traffic on roads that are adjacent to a public school and family public 


housing property, and the reduction of property values in the neighborhood.    


 


The exclusion of West Dallas residents from meaningful participation in the decision 


making process regarding the allocation of public assistance to Argos and the zoning and siting of 


heavy industry in their neighborhood exacerbate and perpetuate past discrimination against 


African American and Latino residents in West Dallas. 


 


III. Dallas must comply with Title VI as a recipient of federal funding 
 


Dallas is a past and current recipient of federal funding. These include grants from the 


EPA, HUD, and DEPED.4 


 


As a recipient of federal funding, Dallas is required to provide assurances of compliance 


with Title VI.5   Additionally, Dallas is required to assure “nondiscrimination in all of its programs, 


activities, and services, [regardless of] whether those programs, activities, and services are 


federally funded or not” by its own Title VI Nondiscrimination Policy.6   Furthermore, that same 


policy requires Dallas to assure compliance with Executive Order 12898 and address 


environmental justice issues in minority populations and low income populations.7 


 


Accordingly, Dallas’s actions in facilitating the relocation of the batch plant are subject to 


the requirements of Title VI. 


 


IV. Factual and Historical Background 
 


                                           
4 The City of Dallas received federal grants from the EPA, HUD, and DEPED in fiscal years 2013, 2014, 2015, and 


2016. See Exhibits C, D, and E. 
5 See 40 C.F.R. part 7 (EPA), 24 C.F.R. §1.5 (HUD), 34 C.F.R. §100.4 (DEPED) 
6 See Exhibit F 
7 Id. 
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The neighborhoods of La Bajada, Los Altos, Homestead, Gilmore, Muncie, Victory 


Gardens, Kingsbridge Crossing, Bickers Park, Ledbetter Gardens, Westmoreland Gardens, Eagle 


Ford, La Loma, La Estrella, and Westmoreland Heights, collectively, (West Dallas) will be 


negatively impacted by the relocation of the batch plant.  


 


Dallas has a history of regulating land use throughout the city.8   West Dallas contains 12 


brownfields sites, and one Superfund site.9 The one-mile radius of the Superfund site—which is 


adjacent to the relocation site—has an approximately 97 percent minority population.10 In 


comparison, Dallas County has a 47 percent minority population.11 


 


The area where the concrete batch plant will be relocated to is currently designated as a 


“racially/ethnically-concentrated area of poverty” by HUD.12   As such, it is clear that there is a 


long history of Dallas government approval for siting industrial activities near low income and 


minority neighborhoods in West Dallas. 


 


A. History of the Superfund Site 


 


A large lead smelter was operated by RSR and/or its predecessors from 1936 to 1984 near 


the intersection of Singleton and Westmoreland.13   The primary activities of the site were “the 


preparation of scrap lead batteries, hard and soft lead refining process, alloying, and fabrication.”14   


The smelter and a large area surrounding it were added to the National Priorities List as a 


Superfund site in the early 1990s.15   This site is immediately adjacent to the relocation site for the 


batch plant.16 


 


Air emissions were virtually uncontrolled for over 30 years, until the City of Dallas enacted 


a lead control ordinance in 1968.17 Ordinance violations immediately followed, and the 1970s 


brought various enforcement actions and compliance efforts by both Texas and federal agencies.18 


Various investigations have found dangerous environmental contaminants including lead, arsenic, 


and cadmium.19 Such contaminants were released as air emissions from the smelter, the use of 


                                           
8 Dallas City Code Ch. 51P, Pre.51P-1.102. 
9 CIMC Map Tool, Online at 


https://ofmpub.epa.gov/apex/cimc/f?p=CIMC:73:::NO:73:P71_WELSEARCH:75212%7CZipcode%7C%7C%7C%


7Ctrue%7Ctrue%7Ctrue%7Ctrue%7Ctrue%7Ctrue%7C%7C-1%7Csites%7CN%7Cbasic.  
10 Environmental Protect Agency, Census 2010 1-Mile Report, 


https://ejscreen.epa.gov/mapper/demogreportpdf.aspx?report=census2010sf1&coords=-


96.8725%2C32.77694&feattype=point&radius=1.0.  
11 Community Facts – Census 2010, available online at 


http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=CF.  
12 U.S. Dept. of Housing and Urban Development, Affirmatively Furthering Fair Housing Data and Mapping Tool, 


online at http://egis.hud.gov/affht/#. Accessed April 21, 2016. 
13 CDC Agency for Toxic Substances & Disease Registry, Public Health Assessment – RSR Corporation, August 


16, 1995. Available online at http://www.atsdr.cdc.gov/hac/pha/pha.asp?docid=134&pg=0.  
14 Id. 
15 https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0602297 
16 See Exhibit B 
17 CDC ATSDR Report, Supra Note 13 
18 Id.  
19 Id.  
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battery chips and slag as residential fill, and the disposal of battery chip and slag materials in 


landfills and dumps.20  


 


In the early 1980s, despite modifications by RSR, the smelter site continued to fail to meet 


federal air quality standards, causing the Texas Air Control Board to take action.21 At this same 


time, blood screening of area children indicated excessive lead exposure.22 In 1983, the State of 


Texas and the City of Dallas sued RSR for its violations of city ordinances and the Texas Clean 


Air Act.23 The smelter facility was finally forced to cease operations in 1984 when the Dallas 


Board of Adjustment denied a necessary operating permit.24 


 


Nonetheless, the effects of the decades of pollution continued well beyond the closing of 


the smelter. Remedial work began, as did a public health and medical monitoring program.25 In 


1991, soil samples taken by the Texas Water Commission showed elevated levels of lead, arsenic, 


and cadmium, resulting in a request that the EPA review the site.26 The EPA then began a second 


remedial program, and by 1993, the RSR site had been designated as a “Superfund” site.27 


 


As detailed above, the smelter operations negatively affected the health of the community.   


West Dallas residents recalled “everything being gray” with particulate from the smelter.28   The 


residual effects of the smelter’s operation continue to affect West Dallas.29   This history and the 


current facilitation of the batch plant’s relocation has led area residents to not trust their elected 


officials.30 


  


                                           
20 Id.  
21 Id.  
22 Id.  
23 Id.   
24 Id.  
25 Id.  
26 Id.  
27 Id.  
28 http://cityhallblog.dallasnews.com/2015/10/dallas-will-spend-2-5-million-to-help-trinity-groves-cement-plant-


move-near-middle-school.html/ 
29 http://www.dallasobserver.com/news/dallas-honored-for-housing-poor-people-on-former-superfund-site-7783908 
30 http://dfw.cbslocal.com/2015/10/28/west-dallas-concrete-plant-relocating-aided-by-2-5-million-boost-from-the-


city/; and http://cityhallblog.dallasnews.com/2015/10/dallas-will-spend-2-5-million-to-help-trinity-groves-cement-


plant-move-near-middle-school html/ 
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V. Dallas’s violation of Title VI 
 


Title VI of the Civil Rights Act of 1964 provides: 


 


No person in the United States shall, on the ground of race, color, or 


national origin, be excluded from participation in, be denied the 


benefits of, or be subjected to discrimination under any program or 


activity receiving federal financial assistance.31 


 


Dallas, a recipient of federal financial assistance from the EPA, HUD, and the DEPED, has 


violated Title VI by its October 28, 2015 decision to provide $2.5 million of public assistance to 


Argos to facilitate the relocation of its batch plant to a site in the majority minority neighborhood 


of West Dallas. 


 


Dallas’s actions will benefit Dallas, Argos, and West Dallas Investments, L.P. (WDI) at 


the expense of West Dallas residents who consist of a substantially higher percentage of African 


Americans and Latinos than Dallas as a whole. 


 


A. Disparate impacts suffered by West Dallas neighborhoods 


 


The residents of West Dallas will disproportionately bear the harmful impacts of the 


relocated batch plant.  Dallas has failed to properly address and mitigate the impacts that the new 


batch plant will have in West Dallas, including increased air and noise pollution, threats to area 


school children and residents from plant operations, and decreased property values. 


 


1. Increased air pollution 


 


Relocating the batch plant to  will expose its residents to 


increased levels of heavy industrial truck emissions due to the higher traffic flow in these 


communities. 


 


In its presentation to Dallas’s Economic Development Committee (EDC), Argos and WDI 


represented that the relocated batch plant will be better than the existing facility.32   They also 


represented that the public benefits of the relocated batch plant will “potentially” lead to 48 more 


jobs, eliminate an “eyesore” and reduce plant related traffic at its current location, and will improve 


air quality as the relocated plant will be LEED certified.33   In addition, Dallas states that the 


relocated plant will be LEED certified in its agreement to award Argos $2.5 million dollars in 


public assistance.34   


 


What is not discussed by Argos/WDI, nor required or requested by Dallas, is the basis for 


the blanket statement that it will improve air quality.  Where will it be improved?  How will it be 


                                           
31 42 U.S.C. § 2000d 
32 See Exhibit A 
33 Id. at 7, 9.  
34 See Exhibit G 
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improved?  What is the degree of improvement and is it meaningful?  Are these possible rather 


than attainable results? 


 


Neither the materials provided to the EDC nor the subsequent agreement executed by 


Dallas provide even cursory attempts at oversight, compliance, or enforcement mechanisms to 


ensure the representations made by Argos would be fulfilled. 


 


Argos and Dallas do not address the effects the relocation of the batch plant will have on 


neighborhood traffic, pedestrians, or property values, nor consider how foreseeable negative 


effects may be ameliorated.    


 


The existing Argos facility at is serviced by both train and a fleet of heavy 


trucks.35  The relocated facility would require construction of an additional railway spur in West 


Dallas.36  In addition to new railway traffic, the neighborhoods would also be forced to absorb 


higher traffic from Argos’ fleet of trucks.   The chosen relocation site is currently vacant land that 


has trees, shrubs, and other forms of vegetation that provide a natural barrier between the area 


residences and middle school, and the other industrial sites in the area.37   Simply put, the area is 


not a verdant landscape, but it is undeveloped.  As such, the construction of a new railway spur 


and heavy trucks will necessarily increase air pollution in the area. 


 


Nowhere in its proposal does Argos address these issues, or offer any form of prospective 


mitigation to ease the burden the plant will have on the residents of West Dallas.  In its agreement 


to grant Argos $2.5 million dollars of public assistance, Dallas merely required that Argos operate 


the relocated plant for 5 years and not employ any undocumented workers.  


 


Given the history of the neighborhoods in the area, their minority make-up, and their past 


exposure to air pollution, Dallas should have taken further measures to ensure the batch plant it 


agreed to help relocate would not cause the residents of West Dallas to disproportionately suffer 


harmful air pollution impacts that would accompany placing a batch plant in the middle of their 


communities. 


 


2. Increased noise pollution 


 


The increased noise impact from the relocated plant and accompanying traffic will be borne 


predominately by the low-income and minority population of West Dallas. 


 


As stated above, the relocation site is currently an undeveloped plot of land.38   Dallas and 


Argos have agreed to relocate Argos’ cement batch plant to the site,39 thereby transforming the 


vacant lot to allow for industrial manufacturing.40   The area will have new construction,41 new 


                                           
35 See Exhibit A at 7 (“plant’s aggregate stone is brought to its current location by rail”) and p. 9 (“Argos committed 


to convert its truck fleet…”). 
36 Id. at 7 (“New location is not currently serviced by rail…”). 
37 See Exhibit B 
38 Id. 
39 See Exhibit G 
40 See Exhibit H 
41 See Exhibit G at 4 and Exhibit A at 9 


(b) (6) - Privacy







8 


 


train tracks,42 and more truck and train traffic.43  These actions are sure to introduce more noise 


pollution into the area. 


 


Nothing in the materials provided to the EDC or the agreement executed by Dallas 


mentioned any measures to address and mitigate the noise impacts that would accompany the 


relocation of the batch plant on the area residents. 


 


3. Harm to children and school staff 


 


The traffic, air pollution, and noise pollution that will accompany the relocation of the 


batch plant will affect the students and staff at Thomas A. Edison Middle Learning Center. 


 


The lead resting in the Superfund site adjacent to the middle school where the batch plant 


will be relocated was once described as the “largest lead-contaminated site in the United 


States.”44 


 


West Dallas residents are concerned whether constructing and operating the relocated 


batch plant will disturb the lead-contaminated soil at the site.   Dallas has offered the residents no 


response.  Although debate exists regarding standards by which to measure lead exposure in 


children,45 it is clear that disturbing lead from its resting place increases the risk of exposure.46  


What is not legitimate about questioning the risk of disturbing a location known to be the largest 


lead-contaminated site in close proximity of where children learn and play and where families 


work and live? 


 


Thomas A. Edison Middle Learning Center is located less than 500 feet from the relocation 


site for the batch plant.47   The roads closest to the middle school are  


   Of these, only 


 have more than two lanes in either direction of traffic.49   The 


relocation site is located on , but traffic would use either  to access 


Interstate 30 or Interstate 35, or  to access State Highway 366 and its connections.50   Both 


of these routes would require heavy trucks to regularly run through an area within a quarter mile 


of the middle school.51 


 


                                           
42 See Exhibit G at 4 and Exhibit A at 9 
43 See Exhibit A at 7-9 
44 See http://oakcliff.advocatemag.com/2015/11/city-to-move-west-dallas-concrete-plant-next-to-superfund-site/ 
45 See http://www.dallasnews.com/burdenoflead/20121214-the-burden-of-lead-west-dallas-deals-with-


contamination-decades-later.ece 
46 Id. 


  
48 Id. 
49 Id. 
50 Id. 
51 Id. 
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Unfortunately, West Dallas residents recently experienced tragedy when three children 


were killed in an accident just down Singleton from the middle school.52  The relocation of the 


batch plant would cause a fleet of trucks be routed through the area near the middle school.53   


Adding more traffic to an already busy area, without adequate mitigation, is a recipe for disaster. 


 


Dallas plans to gentrify the Trinity Groves neighborhood where the existing Argos site is 


now posing as an “eyesore” and source of irritation are a foregone conclusion.  Argos/WDI are by 


all accounts the private entities destined to own the development and provide the construction 


materials that are the means to that end.   


 


What is the true cost of the relocation plan on the lives of West Dallas adults and children?  


Surely they have the right to obtain substantive answers before their tax dollars go to work for the 


prosperity of the City of Dallas. 


 


4. Decreased property values 


 


Relocation of Argos will cause residential property values to diminish, result in the area’s 


relapse into an industrial wasteland, and adversely affect the availability of low-income housing 


Dallas. 


 


Argos/WDI briefing material to the Dallas Economic Development Committee states that 


the existing Argos buildings are viewed as an “‘eyesore’ and are incompatible with redevelopment 


efforts in the area.”54  As such, relocation would result in converting Argos real estate on Singleton 


Boulevard into a site that would “include a mixture of hotel, office and/or residential uses with a 


total estimated investment of $175M to $225M.”55   


 


Presently, the Dallas Housing Authority operates the Kingbridge Crossing, a development 


that provides affordable housing to West Dallas residents.56   The Texas Department of Housing 


and Community Affairs funds several other properties to provide affordable housing to low income 


residents of West Dallas, including two properties geared toward low income senior citizens.57   


All of these properties are located with a half mile radius of the relocation site for the batch plant.58 


 


Stock of affordable housing for West Dallas residents was devastated the last time the 


relocation site hosted an industrial plant.59   For example, Dallas Housing Authority was not able 


to build new affordable housing in West Dallas until the late 1990s.60 


 


                                           
52See http://www.wfaa.com/news/local/dallas-county/one-killed-others-seriously-injured-in-west-dallas-


accident/106791887 
53 See Exhibit A at 9 
54 Id. at p. 8. 
55 Id. at p. 9. 
56 See Exhibit I 
57 See Exhibit J 
58 See Exhibit B 
59 See https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0602297 
60 See Exhibit I; and http://www.dallasobserver.com/news/dallas-honored-for-housing-poor-people-on-former-


superfund-site-7783908 
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The existing Argos facility has been described as an “eyesore” that needs to be moved so 


that the area it is currently located in can be developed.61   As detailed below, Dallas eagerly played 


an active role in facilitating this move.   However, Dallas fails to consider the effect this “eyesore” 


will have on the property values and development in the neighborhoods of West Dallas where it is 


being sited.    


 


An “eyesore” for Trinity Groves gentry is apparently perfectly suited for children of 


Thomas A. Edison Middle Learning Center and their West Dallas neighborhood. 


 


Despite its awareness of the disparate and adverse impact to the low income and majority 


minority neighborhoods of West Dallas, Dallas has not taken any steps at mitigating the 


foreseeable harm that will caused by the relocation of the batch plant. 


 


B. Inadequate public participation 


 


Adequate and meaningful public participation is key to complying with the 


nondiscrimination requirements of Title VI.  Dallas has taken multiple steps to assist in the 


relocation of the batch plant with inadequate procedures in place to assure meaningful public 


participation by the residents of West Dallas. 


 


1. City’s development deals 


 


Dallas has regular City Council meetings every Wednesday at 9am in City Hall at 1500 


Marilla, in downtown Dallas.62  Briefing meetings are held on the first and third Wednesdays of 


each month, and voting meetings are held on the second and fourth Wednesdays.63  These meetings 


are always downtown and held during the work week during working hours,64 which limits the 


ability of any resident to meaningfully participate. 


 


Here Dallas engaged in a multiyear staggered campaign to relocate the batch plant as part 


of its larger goal to redevelop the area known locally as “Trinity Groves”65 as part of the Gateway 


Project.66  The meetings where Dallas approved agreements that resulted in the vote to relocate the 


batch plan were all held between 9:02am and 5:26pm.67  Although Dallas’s meetings themselves 


are broadcast using various media,68 the meeting agendas are irregularly posted publicly in 


advance of the meetings.69  Though the posting of meetings technically complies with the 


minimum requirements of Texas law,70 the lack of more advance notice for City meetings 


effectively prevented residents from discovering Dallas’s plans to relocate the batch plant until the 


                                           
61 See http://cityhallblog.dallasnews.com/2015/10/concrete-plant-next-to-trinity-groves-finds-a-new-home-paving-


the-way-for-long-rumored-hotel html/ 
62 See Exhibit K 
63 Id. 
64 Id. 
65 See Exhibit L at 16-23; Exhibit M at. 79-83; Exhibit G at 1-5 
66 See Exhibit A 
67 See Exhibits N, O, and P 
68 See Exhibit K 
69 Id. at 1; Exhibit Q; Exhibit R 
70 Tex. Gov’t Code §551.43(a) 
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last moment.71  The agenda for the October 28th meeting that provided the final nail in the coffin 


was publicly posted on October 16th, a mere 12 days in advance of the vote to subsidize the 


relocation of the batch plant to West Dallas.72  Without full insider knowledge of the big picture, 


it was impossible for residents of West Dallas to be able to participate in any meaningful way in 


Dallas’s public hearings where these deals were considered and voted on.73  These actions by 


Dallas discriminated against the residents of West Dallas by effectively making it infeasible for 


them to meaningfully participate. 


 


2. City’s rezoning process 


 


Dallas also used its “role in local economic development”74 to push Argos’ general zoning 


change (GZC) application for the relocation site in order to facilitate the move of the batch plant. 


 


As part of the rezoning process, Dallas’s notice procedures were inadequate to provide the 


residents of West Dallas with any meaningful notice of the proposed change in land use in their 


neighborhood.  Dallas only required that Argos post two signs on an almost 10 acre piece of 


property only visible from a sparsely populated street ten days in advance of the initial City 


Planning Commission (CPC) meeting.75  It’s not clear what methods Dallas took to ensure that the 


posting requirements were actually complied with.  However, it is clear that once Argos submitted 


its application to re-zone the relocation area, the CPC worked closely with it to get their application 


to the CPC scheduled public hearing.76 


 


During the application process, GZC applications are subject to CPC staff review and 


recommendations.77  Notably, the CPC staff recommended that the Argos GZC application for the 


relocation site be denied.78  However, the CPC still held a public meeting to consider the 


application.79   CPC meetings are also scheduled during the work week and working hours for the 


“convenience” of Dallas residents.80  Here, Argos’s application was heard at the CPC meeting on 


Thursday, April 10, 2015 at 1:30 p.m.81  Months later, the same application was approved by a 


City Council that was in the midst of changing membership.82 


 


A mere 10 days prior to holding either of these hearings, Dallas requires notice to be mailed 


out to property owners in the notification area.83  However, given the nature of the batch plant’s 


operations and the history of environmental discrimination faced by the residents of West Dallas, 


                                           
71 See http://cityhallblog.dallasnews.com/2015/11/residents-urge-city-to-reconsider-moving-west-dallas-cement-


plant-near-school html/ 
72 See Exhibit R 
73 http://northdallasgazette.com/2015/12/08/west-dallas-residents-plan-to-fight-relocation-of-argos-plant/ 
74 See Exhibit G at 1 
75 See Exhibit S at 8 
76 Id. at 3 
77 Id. at 2 
78 See Exhibit H 
79 Id. 
80 See Exhibit T 
81 See Exhibit H 
82 Id; and http://cityhallblog.dallasnews.com/2015/10/dallas-will-spend-2-5-million-to-help-trinity-groves-cement-


plant-move-near-middle-school html/ 
83 See Exhibit S at 2 
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merely mailing notice to property owners within the 400 feet notification area was woefully 


inadequate.84  As the relocation site is the same former lead smelter and current Superfund Site, a 


majority of the property owners within 400 feet are business.85  Even still, a number of property 


owners responded in opposition to the CPC to Argos’s GZC application.86  This process repeated 


itself when Argos’ GZC application was considered by City Council.87 


 


If these actions were not bad enough, a review of the notification lists for both the CPC 


and City Council reveals that notice was not sent to the correct address for Dallas Independent 


School District (DISD), which owns and operates Thomas A. Edison middle school.88   The fact 


that DISD didn’t receive adequate notice of the change was driven home by DISD stating that 


while they were aware of the zoning change generally, it was unaware of the specifics involved 


with siting a batch plant less than 500 feet from one of its campuses.89 Moreover, the vote to 


subsidize the batch plant move came just days before a DISD bond package, that included 


infrastructure improvements for Thomas A. Edison Middle Learning Center, was to be voted on.90 


This has left the middle school in a lurch, with DISD now considering how to move forward with 


an industrial plant at its back door.91 


 


Overall, Dallas’s actions perpetuate the government’s history of discrimination against the 


low income majority minority neighborhoods of West Dallas.   Rather than provide adequate 


opportunity for meaningful participation for West Dallas residents, Dallas engaged in a multiyear 


tact of smoke and mirrors in the name of “development.” A long suffering resident of West Dallas 


put it simply, “what they [Dallas] need to understand is there's a voice here that's not being heard 


and it's the poor people.”92 


  


                                           
84 See Exhibit U 
85 See Exhibit V 
86 See Exhibit W 
87 See Exhibits X and Y 
88 See Exhibit W and X 
89 See http://cityhallblog.dallasnews.com/2015/10/dallas-will-spend-2-5-million-to-help-trinity-groves-cement-plant-


move-near-middle-school.html/ 
90 Id. 
91 See http://legacy.wfaa.com/story/news/2015/10/29/disd-weighs-future-of-school-after-concrete-plant-


vote/74838030/ 
92 See http://www nbcdfw.com/news/local/Concrete-Plant-to-Move-After-Sharply-Divided-Dallas-Council-Vote-


338134412.html 
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VI. EPA, HUD, and DEPED should take all necessary steps to correct Dallas’s 


violations of Title VI 


 


For the reasons set forth above, Dallas is not in compliance with Title VI of the Civil Rights 


Act of 1964.   Accordingly, the EPA, HUD, and DEPED may use any means authorized by law to 


obtain compliance with Title VI.   


 


As such, complainants on behalf of themselves and all West Dallas residents, request the 


EPA, HUD, and DEPED take all necessary steps to ensure that Dallas comes into full compliance 


with the requirements of Title VI regarding this matter.93   If necessary, such steps should include, 


but not be limited to, launching an investigation, discontinuing all present and future federal 


funding to Dallas, requiring Dallas to take any and all necessary steps to comply with Title VI in 


the future and in this matter and referring the matter to the U.S. Department of Justice for further 


investigation.94 


 


Thank you for your prompt attention to prevent further discrimination related to the 


relocation of the batch plant into West Dallas.   Please let us know if we can provide any additional 


information to assist the EPA, HUD, or DEPED in addressing these serious concerns. 


 


 


 


Sincerely,  


 


LEGAL AID OF NORTHWEST TEXAS 


 


/s/  Amir Befroui 
Amir Befroui 


Attorney at Law 


 


 


/s/  Claudia M. Cano 


Claudia M. Cano 


Attorney at Law 


 


Enclosure 


cc:    


  


 


 


                                           
93 See 40 C.F.R. § 7.130; 24 C.F.R. § 1.8; 34 C.F.R. § 100.8 
94 See 40 C.F.R. § 7.130; 24 C.F.R. § 1.8; 34 C.F.R. § 100.8 
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From:
To: Title VI Complaints
Subject: Re: Flint Mi water
Date: Saturday, January 24, 2015 1:28:20 PM


If you have any questions please call me 


On Jan 22, 2015 10:11 AM, " " < > wrote:


The city water had high TTHM


in May 2014  and Aug . City of Flint didn't inform the residences the high levels . Jan 2
 2015 they send letters that the water  had high TTHM. Now I been sick with really bad
 asma my pets been sick. My handy cap child gets a rash from taking baths. When I take a
 shower the water burns my eyes. I'm sick when I get out felling light headed  dizzy. The
 water is still to high can't drink or bath in it. Paying top dallors for poison. $150 a month
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From:
To: Title VI Complaints
Subject: State of Michigan/city of flint/water human rights
Date: Friday, January 30, 2015 3:40:12 AM


Hi my name is  I have a handy cap child. City of flint water been in violation for eight
 months wasn't told about the high TTHM. I have Asmtha but with TTHM made it a lot worst.
 Because no one told use it worst if you inhale it. My pets were sick even my three month
 puppy was peeing blood. I feel a lot a people hide a lot of stuff form us. Ex emergency
 manger gov snader hire. But must we didn't have safe drinking water. But I fill they broke the
 law. My address is  Flint Mi 48507 fill free to call me  think
 you
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LAW OFFICE OF


DAVID A. LUDDER
A Professional Limited Liability Company


February 3, 2016


Overnight Delivery
Ms. Velveta Golightly-Howell, Director
Office of Civil Rights
Mail Code 1201A - Room 2450
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460


Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction - Alabama
Department of Environmental Management Permitting of City of Dothan Sanitary
Landfill in Houston County, Alabama


Dear Ms. Golightly-Howell:


This Complaint is filed pursuant to Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§
2000d to 2000d-7, and 40 C.F.R. Part 7.  40 C.F.R. § 7.35(b) provides:


A recipient [of EPA financial assistance] shall not use criteria or methods of
administering its program which have the effect of subjecting individuals to
discrimination because of their race, color, national origin, or sex, or have the
effect of defeating or substantially impairing accomplishment of the objectives of
the program with respect to individuals of a particular race, color, national origin,
or sex.


Complainants allege that the Alabama Department of Environmental Management
(ADEM) violated Title VI and EPA’s implementing regulations by modifying Solid Waste
Disposal Facility Permit No. 35-06 and authorizing the City of Dothan to expand the City of
Dothan Sanitary Landfill which adversely and disparately impacts African-American residents in
the surrounding community.


 Complainants request that the EPA Office of Civil Rights accept this Complaint and
conduct an investigation to determine whether ADEM violated Title VI of the Civil Rights Act
of 1964, 42 U.S.C. § 2000d to 2000d-7, and 40 C.F.R. Part 7.  If a violation is found and ADEM
is unable to demonstrate a substantial, legitimate justification for its action and unwilling to
voluntarily implement a less discriminatory alternative that is practicable, Complainants petition
EPA to initiate proceedings to deny, annul, suspend, or terminate EPA financial assistance to
ADEM.


9150 McDougal Court  �  Tallahassee  �  Florida  32312-4208  �  Telephone 850-386-5671


Facsimile 267-873-5848  �  Email DavidALudder@enviro-lawyer.com  �  Web www.enviro-lawyer.com







I.   Title VI Background


“Frequently, discrimination results from policies and practices that are neutral on their
face, but have the effect of discriminating.”  Interim Guidance for Investigating Title VI
Administrative Complaints Challenging Permits (EPA, Feb. 5, 1998) (“Interim Guidance”) at 2
(footnote omitted); Draft Revised Guidance for Investigating Title VI Administrative Complaints
Challenging Permits, 65 Fed. Reg. 39667, 39680 (June 27, 2000) (“Draft Guidance”).1 
“Facially-neutral policies or practices that result in discriminatory effects violate EPA’s Title VI
regulations unless it is shown that they are justified and that there is no less discriminatory
alternative.”  Interim Guidance at 2.


A complete or properly pleaded complaint must (1) be in writing, signed, and provide an
avenue for contacting the signatory (e.g., phone number, address); (2) describe the alleged
discriminatory act(s) that violates EPA’s Title VI regulations (i.e., an act that has the effect of
discriminating on the basis of race, color, or national origin); (3) be filed within 180 calendar
days of the alleged discriminatory act(s); and (4) identify the EPA financial assistance recipient
that took the alleged discriminatory act(s).  Interim Guidance at 6; Draft Guidance, 65 Fed. Reg.
at 39672.  In order to establish a prima facie case of adverse disparate impact, EPA must
determine that (1) a causal connection exists between the recipient’s facially neutral action or
practice and the alleged impact; (2) the alleged impact is “adverse;” and (3) the alleged adversity
imposes a disparate impact on an individual or group protected under Title VI.  Yerkwood
Landfill Complaint Decision Document, EPA OCR File No. 28R-99-R4 (July 1, 2003) at 3; New
York City Envt’l Justice Alliance v. Giuliani, 214 F.3d 65, 69 (2nd Cir. 2000); Draft Policy
Papers Released for Public Comment: Title VI of the Civil Rights Act of 1964: Adversity and
Compliance With Environmental Health-Based Thresholds, and Role of Complainants and
Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24739, 24741 (April
26, 2013).
  


“If a preliminary finding of noncompliance has not been successfully rebutted and the
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to
‘justify’ the decision to issue the permit notwithstanding the disparate impact, based on the
substantial, legitimate interests of the recipient.”  Interim Guidance at 11.  See Draft Guidance,
65 Fed. Reg. at 39683.  “Merely demonstrating that the permit complies with applicable
environmental regulations will not ordinarily be considered a substantial, legitimate justification. 
Rather, there must be some articulable value to the recipient in the permitted activity.”  Interim
Guidance at 11 (emphasis added).  “[A] justification offered will not be considered acceptable if
it is shown that a less discriminatory alternative exists.  If a less discriminatory alternative is


1  On June 27, 2000, EPA published Draft Revised Guidance for Investigating Title VI Administrative
Complaints Challenging Permits,  65 Fed. Reg. 39667-39687 (June 27, 2000).  The Preamble to the Draft Guidance
states that “[o]nce the Draft Revised Guidance for Investigating Title VI Administrative Complaints is final, it will
replace the Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits (Interim
Guidance) issued in February 1998.”  65 Fed. Reg. at 39650.  The Draft Guidance has never been made final and
consequently, the Interim Guidance issued in February 1998 has not been replaced. 


2



















Therefore, unless expressly exempted from Title VI by Federal statute, all
programs and activities of a department or agency that receives EPA funds are
subject to Title VI, including those programs and activities that are not
EPA-funded.  For example, the issuance of permits by EPA recipients under solid
waste programs administered pursuant to Subtitle D of the Resource Conservation
and Recovery Act (which historically have not been grant-funded by EPA), or the
actions they take under programs that do not derive their authority from EPA
statutes (e.g., state environmental assessment requirements), are part of a program
or activity covered by EPA’s Title VI regulations if the recipient receives any
funding from EPA.


Interim Guidance at 2-3 (footnotes omitted).


ADEM was a recipient of financial assistance from EPA at the time of the alleged
discriminatory act.  For example, EPA has awarded grants to ADEM as shown in Table 1.


IV.   Discriminatory Act


The alleged discriminatory act is the modification of Solid Waste Disposal Facility
Permit No. 35-06 by ADEM on January 8, 2016 (Exhibit A).3  The permit authorizes the City of
Dothan to construct and operate the City of Dothan Sanitary Landfill.  The permit modification
expands the total permitted area for the City of Dothan Sanitary Landfill from 78 to 534 acres
(584% increase); expands the permitted municipal solid waste disposal area from 55 acres to
75.6 acres (37% increase); and authorizes the construction and operation of a new demolition
disposal area of 13.6 acres which will include vertical expansion.  The remaining acreage
includes buffer zones, surface drainage structures, sediment ponds, borrow areas, and a
previously closed Sanitary Landfill.  Permit No. 35-06 authorizes the disposal of “non-hazardous,
non-infectious, putrescible and non-putrescible waste including but not limited to household
garbage, industrial waste, commercial solid wastes and construction and demolition waste and
other similar type wastes” in the municipal solid waste disposal area.  The permit authorizes the
disposal of “construction and demolition waste, tires, limbs and stumps” in the construction and
demolition disposal area.  The permit authorizes a maximum daily average disposal of 400 tons
of waste per day.  The permitted service area of the City of Dothan Sanitary Landfill is Houston
County, Alabama; the City of Dothan, Alabama; and the City of Headland, Alabama.  Id.  The
facility is located in Houston County, Alabama at approximately Latitude , Longitude 


.  Figure 2.  Land use zoning around the City of Dothan Sanitary Landfill is shown
in Figure 3.


3  “Permit modifications that result in a net increase of pollution impacts . . . may provide a basis for an
adverse disparate impact finding, and, accordingly, OCR will not reject or dismiss complaints associated with permit
modifications without an examination of the circumstances to determine the nature of the modification.”  Interim
Guidance at 7.
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Table 1
EPA Financial Assistance Awarded to ADEM
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Table 1 (con’t)


Source: EPA Integrated Grants Management System (IGMS), http://www.epa.gov/enviro/facts/igms/search.html
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V.   Timeliness


 40 C.F.R. § 7.120(b)(2) requires that a complaint alleging discrimination under a
program or activity receiving EPA financial assistance must be filed within 180 days after the
alleged discriminatory act.  The modification of Solid Waste Disposal Facility Permit No. 35-06
by ADEM occurred on January 8, 2016.  Accordingly, the filing of this complaint is timely if
received by EPA on or before July 6, 2016.


VI.   Adverse Impacts


The adverse impacts suffered by the African-American population from the activities
authorized by the January 8, 2016 modification of Permit 35-06 include the following:4


A. The frequent emission of odors from the landfill that are unpleasant to persons
and that cause lessened human food and water intake; interference with sleep; irritation of the
upper respiratory tract (nose and throat) and eyes; headaches; dizziness; nausea; vomiting; and
interference with outdoor activities (e.g. cooking, eating, entertaining) and the enjoyment of
property. 


B. Increased populations of flies in and around homes that are bothersome and that
may be carriers of infectious viruses, bacteria, and parasites.


C. Increased populations of buzzards that roost in trees around homes, that deposit
droppings, and that may be carriers of infectious viruses, bacteria, and parasites.


D. Increased populations of rats, raccoons, and opossums around homes that may be
carriers of infectious viruses, bacteria, and parasites.


E. Increased noise from the operation of vehicles (e.g., dump trucks) and heavy
machinery (e.g., steel wheel compactor, bulldozer) at the landfill, including backup alarms and
slamming tailgates, causing headaches and interference with sleep, conversations, and television
listening.


F. The frequent emission of fugitive dust from the landfill that causes particulate
deposition on personal and real property, including homes, porches, pool, vehicles, and laundry.


4  Although disposal of waste in the expanded municipal solid waste landfill and construction/demolition
landfill has yet to begin, Complainants assert that the adverse impacts described herein will result from operation of
the expanded City of Dothan Sanitary Landfill because residents have suffered similar impacts from operation of the
City of Dothan Sanitary Landfill from 1969 to 2014 (45 years).  See e.g., 2013 Public Comments (Exhibit B); 2013
Hearing Record (Exhibit C).  The existing municipal solid waste landfill commenced operation in November 1990
and reached capacity in May 2014.  A previous landfill commenced operation in 1969 and was closed in November
1995.  The 20 acre expansion of the existing municipal solid waste landfill will permit continued disposal for 15 to
20 more years.
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G. Decreased property values.  See e.g., Affidavit of Diane Hite (Exhibit D);
Cameron, T.A. “Directional Heterogeneity in Distance Profiles in Hedonic Property Value
Models,” Journal of Environmental Economics and Management 51(1) (2006): 26-45;
Guntermann, K.L. “Sanitary Landfills, Stigma and Industrial Land Values,” Journal of Real
Estate Research 10(5) (1995): 531-542; Hirshfeld, S. et al. “Assessing the True Cost of
Landfills,” Waste Management and Research 10 (1992): 471-484; Hite, D. “A Random Utility
Model of Environmental Equity,” Growth and Change 31(4) (2000): 40-58; Hite, D.
“Information and Bargaining in Markets for Environmental Quality,” Land Economics 74(3)
(1998): 303-316; Hite, D., et al. “Property Value Impacts of an Environmental Disamenity: The
Case of Landfills,” Journal of Real Estate Finance and Economics 22 (2001): 185-202;
Kinnaman, T.C. “A Landfill Closure and Housing Values,” Contemporary Economic Policy
27(3) (2009): 380-389; Lim, J.S., et al. “Does size really matter? Landfill scale impacts on
property values,” Applied Economics Letters 14 (2007): 719-723; Nelson, A.C., et al. “Price
effects of landfills on house values,” Land Economics (1992); Ready, R.C., “Do Landfills
Always Depress Nearby Property Values?,” Journal of Real Estate Research 32(3) (2010): 321-
339; Reichert, A.K., et al. “The Impact of Landfills on Residential Property Values,” Journal of
Real Estate Research 7(3) (1992): 297-314; Wilson, S.E., “Evaluating the potential impact of a
proposed landfill,” Appraisal Journal  77 (2009): 24-__; and Spector, K., et al. “Review of
Current Property Valuation Literature,” Industrial Economics, Inc. (1999).  Some residents have
been told by realtors that their property is worth less than it otherwise would be because of the
proximity of the landfill.  One resident had difficulty obtaining a loan to construct a house
because of the proximity of the landfill.


VII.   ADEM Authority


EPA guidance provides that “OCR will accept for processing only those Title VI
complaints that include at least an allegation of a disparate impact concerning the types of
impacts that are relevant under the recipient’s permitting program.”  Interim Guidance at 8; Draft
Guidance, 65 Fed. Reg. at 39678.  “In determining the nature of stressors (e.g., chemicals, noise,
odor) and impacts to be considered, OCR would expect to determine which stressors and impacts
are within the recipient’s authority to consider, as defined by applicable laws and regulations.” 
Draft Guidance, 65 Fed. Reg. at 39678.  See id., 65 Fed. Reg. at 39670-71.  Complainants submit
that both the Interim Guidance and Draft Guidance are wrong as a matter of law on this point.   


40 C.F.R. § 7.30 provides that “[n]o person shall . . . be subjected to discrimination under
any program or activity receiving EPA assistance on the basis of race . . ..”  In addition, 40
C.F.R. § 7.35(b) provides that “[a] recipient shall not use criteria or methods of administering its
program or activity which have the effect of subjecting individuals to discrimination because of
their race . . ..”  To establish discrimination under these provisions, EPA must find that “first, a
facially neutral policy casts an effect on a statutorily-protected group; second, the effect is
adverse; and finally, the effect is disproportionate.”  Sandoval v. Hagan, 197 F.3d 484, 508 (11th
Cir. 1999) (citing Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1407 (11th Cir.
1993)), revs’d on other grounds, Alexander v. Sandoval, 532 U.S. 275 (2001).  In Sandoval, the
Director of the Alabama Department of Public Safety had imposed an English-only language
requirement for giving driver’s license examinations.  Sandoval sued contending that the
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requirement violated Title VI of the Civil Rights Act of 1964.  The Court held that Sandoval was
correct  the English-only language requirement resulted in discrimination based on national
origin because “the inability to drive a car adversely affects individuals in the form of lost
economic opportunities, social services, and other quality of life pursuits.”  Id.  Although these
adverse effects were not within the authority of the Alabama Department of Public Safety  to
consider, the Court recognized them as sufficient to establish disproportionate adverse effects on
a group protected by Title VI.


As discussed below, ADEM has express authority under the Alabama Administrative 
Code to regulate landfill practices that may cause odor and disease vectors.  It also has express
authority to establish buffer zones to protect against adverse aesthetic impacts (e.g., noise, odor,
and fugitive dust).  ADEM does not, however, have express authority to address reductions in
property values that often occur as a consequence of landfill operations.  Nevertheless, the
permits granted by ADEM which authorize the construction and operation of the expanded City
of Dothan Sanitary Landfill have had the disproportionate adverse effect of subjecting persons of
a protected group to reductions in the value of their property.  This adverse economic effect is
cognizable under Title VI, notwithstanding EPA’s contrary pronouncements in the Interim
Guidance and Draft Guidance.  To hold otherwise would allow state legislatures and state
administrative agencies to define what is and is not actionable discrimination under Title VI and
would frustrate the purpose of Title VI.


A. Control of odors.


“[One aspect of municipal solid waste] landfill emissions is the offensive odor associated
with landfills.  While the nature of the wastes themselves contribute to the problem of odor, the
gaseous decomposition products are often characteristically malodorous and unpleasant.  Various
welfare effects may be associated with odors, but due to the subjective nature of the impact and
perception of odor, it is difficult to quantify these effects.  Studies indicate that unpleasant odors
can discourage capital investment and lower the socioeconomic status of an area.  Odors have
been shown to interfere with daily activities, discourage facility use, and lead to a decline in
property values, tax revenues, and payroll . . ..”  49 Fed. Reg. 9905, 9917 (Mar. 12, 1996). 
Landfill odors can cause ill-effects such as lessened human food and water intake, interference
with sleep, upset appetite, irritation of the upper respiratory tract (nose and throat) and eyes,
headaches, dizziness, nausea, and vomiting.  Title VI Civil Rights Complaint and Petition for
Relief or Sanction - Alabama Department of Environmental Management Permitting of
Arrowhead Landfill in Perry County, Alabama (EPA OCR File No. 01R-12-R4) at 12.


Odors are typically reduced by eliminating the direct contact of wind with disposed
waste.  Solid Waste Disposal Facility Technical Manual, § 3.3.3 (EPA530-R-93-017, Nov.
1993).  ADEM has relied exclusively on minimum cover requirements to achieve odor control. 
Response to Comments - City of Dothan Landfill Permit Modification (ADEM, Jan. 8, 2016) 
(Exhibit E) at Response to Comment #1; Response to Comments - City of Dothan Landfill
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Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment #3.5  Permit No.
35-06, Section III, H. provides:


Cover Requirements.  The Permittee shall cover all wastes as required by 335-13. 
The municipal solid waste disposal area shall be covered at the conclusion of each
day’s activities.  The construction and demolition waste disposal area shall be
covered at the conclusion of each week’s activities.


ADEM’s reliance on the minimum cover requirements has proven to be ineffective in preventing
adverse impacts on the neighboring community.  


ADEM has ample authority to regulate and control odors from municipal solid waste
landfills and construction/demolition landfills through imposition of additional requirements,
including enhanced cover frequency, depth, or density; working face area reduction; aesthetic
buffer zones; or other requirements,6 including the following:


Ala. Admin. Code r. 335-13-4-.22(3)(a) (applicable to municipal solid waste landfills)
provides:


(a)  Owners or operators of all MSWLFs must ensure that the units do not
violate any applicable requirements developed under a State Implementation Plan
(SIP) approved or promulgated by the Administrator pursuant to Section 110 of
the Clean Air Act, as amended.


Ala. Admin. Code r. 335-3-1-.02(1)(d), 335-3-1-.02(1)(e), 335-3-1-.02(1)(ss) and 335-3-1-.08,
discussed below, have been approved by the Administrator of the U.S. Environmental Protection
Agency as part of the State Implementation Plan for Alabama under section 110 of the Clean Air
Act, 42 U.S.C. § 7410.   See 40 C.F.R. §§ 52.50, 52.53.  These provisions apply to municipal
solid waste landfills and construction/demolition landfills.7


Ala. Admin. Code r. 335-3-1-.08 provides:


No person shall permit or cause air pollution, as defined in Rule 335-3-1-.02(1)(e)
of this Chapter by the discharge of any air contaminant for which no ambient air
quality standards have been set under Rule 335-3-1-.03(1).


5  ADEM regards odors that are common to landfills to be permissible.  Response to Comments  City of
Dothan Landfill Permit Modification (ADEM, Jan. 8, 2016) (Exhibit E) at Response to Comment #1.


6  E.g., EPA has recognized that should unwanted effects persist after implementation of minimum cover
requirements , the owner or operator may be required to increase the amount of soil used or apply it more frequently. 
Solid Waste Disposal Facility Technical Manual, § 3.3.3 (EPA530-R-93-017, Nov. 1993).  See 56 Fed. Reg. at
51050.


7  Permit No. 35-06, Section VI, provides that “[t]his landfill may be subject to ADEM Admin. Code
Division 3 . . . and the Federal Clean Air Act.” 
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“Air Pollution” means “the presence in the outdoor atmosphere of one or more air contaminants
in such quantities and duration as are, or tend to be, injurious to human health or welfare, animal
or plant life, or property, or would interfere with the enjoyment of life or property . . ..”  Ala.
Admin. Code r. 335-3-1-.02(1)(e) (emphasis added).  “Air Contaminant” means “any solid,
liquid, or gaseous matter, any odor, or any combination thereof, from whatever source.”  Ala.
Admin. Code r. 335-3-1-.02(1)(d) (emphasis added).  “Odor” means “smells or aromas which are
unpleasant to persons or which tend to lessen human food and water intake, interfere with sleep,
upset appetite, produce irritation of the upper respiratory tract, or cause symptoms or nausea, or
which by their inherent chemical or physical nature or method or processing are, or may be,
detrimental or dangerous to health.  Odor and smell are used interchangeably herein.”  Ala.
Admin. Code r. 335-3-1-.02(1)(ss).


Ala. Admin. Code r. 335-13-4-.15 (applicable to all landfills) provides:


Cover.  Daily, weekly, or some other periodic cover shall be required at all
landfill units, as determined by the Department. 


(1) The suitability and volume of any soils for daily, intermediate and 
final cover requirements shall be determined by soil borings and analysis. 


(2) Any proposal to use alternate cover systems shall be submitted to and
approved by the Department prior to implementation.


(Emphasis added).


Ala. Admin. Code r. 335-13-4-.22(1) (applicable to municipal solid waste landfills)
provides:


Daily Operation. 
(a)  All waste shall be covered as follows: 
1.  A minimum of six inches of compacted earth or other alternative cover


material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each day’s
operation or as otherwise approved by the Department to control . . . odors . . ..


(Emphasis added).


Ala. Admin. Code r. 335-13-4-.23(1)(a) (applicable to construction/demolition landfills)
provides:


All waste shall be covered as follows: 
1.  A minimum of six inches of compacted earth or other alternative cover


material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each
week’s operation or as otherwise specified by the Department to control . . . odors
. . ..
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(Emphasis added). 


Ala. Admin. Code r. 335-13-4-.22(1)(b) (applicable to municipal solid waste landfills)
provides: 


All waste shall be confined to as small an area as possible and spread to a
depth not exceeding two feet prior to compaction . . .. 


(Emphasis added).8


Ala. Admin. Code r. 335-13-4-.23(1)(c) (applicable to construction/demolition landfills)
provides:


All waste shall be confined to as small an area as possible . . ..


(Emphasis added).9


Ala. Admin. Code r. 335-13-4-.13(2)(f) (applicable to all landfills) provides:


Buffer zones, screening and other aesthetic control measures.  Buffer
zones around the perimeter of the landfill unit shall be a minimum of 100 feet in
width measured in a horizontal plane. No disposal or storage practices for waste
shall take place in the buffer zone.  Roads, access control measures, earth storage,
and buildings may be placed in the buffer zone.


(Emphasis added).


8  Permit No. 35-06, Section III, J. provides:


Daily Cells.  All waste shall be confined to an area as small as possible and spread to a depth not
exceeding two feet prior to compaction, and such compaction shall be accomplished on a face
slope not to exceed 4 to 1 or as otherwise approved by ADEM. The Permittee has been granted a
variance to operate two working faces (See Section X.2.).


Section X, 2. provides:


A variance is granted from ADEM Rule 335-13-4-.23(1)(c) requiring waste to be confined to as
small an area as possible.  The Permittee has been approved to operate two working faces.  The
working faces must be confined to as small an area as possible.  (See Section III. J.).


The imprecise language used in Ala. Admin. Code rs. 335-13-4-.22(1)(b) and 335-13-4-.23(1)(c) and Permit No. 35-
06, Section III, J. (“as small as possible”) would likely be unenforceable from both a practical and legal standpoint. 
See e.g., Ross Neely Express, Inc. v. Alabama Dep’t of Envtl. Mgmt., 437 So. 2d 82 (Ala. 1983) (regulation requiring
person to take “reasonable precautions” is “so vague that men of common intelligence must necessarily guess at its
meaning and differ as to its application.”).  


9  Id.
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Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste landfills)
provides:


Notwithstanding this Rule, additional requirements for operating and
maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.


(Emphasis added).10 


Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to construction/demolition landfills)
provides:


 Notwithstanding this Rule, certain requirements for operating and
maintaining a C/DLF or ILF may be enhanced or reduced by the Department as
deemed necessary to comply with the Act and this Division.  Any action by the
Department to enhance or reduce the requirement(s) must be done in writing from
the Department.


(Emphasis added).11


The foregoing provisions authorize ADEM to require that landfill operations incorporate
practices as necessary to control odors.


B. Control of disease vectors.


A “disease vector” is “an organism that is capable of transmitting a disease from one host
to another.”  Ala. Admin. Code r. 335-13-1-.03(37).  See 40 C.F.R. § 258.22(b) (“disease vectors
means any rodents, flies, mosquitoes, or other animals, including insects, capable of transmitting
disease to humans”).  “Municipal wastes are known to contain pathogenic bacteria, parasites, and
viruses that can infect humans and animals.  These wastes also provide food and harborage from
rodents, flies, and mosquitoes that then transmit disease organisms to humans and animals.”  53
Fed. Reg. at 33336.  See Draft Background Document - Operating Criteria (Subpart C), Criteria
for Municipal Solid Waste Landfills (40 CFR Part 258) (U.S. EPA, July 1988) at III-6.


Permit No. 35-06, Section III, Q. provides:


Vector Control.  The Permittee shall provide for vector control as required by
[Ala. Admin. Code div.] 335-13.


Permit No. 35-06, Section III, H. provides:


10  See Permit No. 35-06, Section III, T. (“Other Requirements.  ADEM may enhance or reduce the
requirements for operating and maintaining the landfill as deemed necessary by the Land Division.”).


11  Id.
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Cover Requirements.  The Permittee shall cover all wastes as required by 335-13. 
The municipal solid waste disposal area shall be covered at the conclusion of each
day’s activities.  The construction and demolition waste disposal area shall be
covered at the conclusion of each week’s activities.


ADEM has relied exclusively on minimum cover requirements to achieve disease vector control. 
Response to Comments - City of Dothan Landfill Permit Modification (ADEM, Jan. 8, 2016)
(Exhibit E) at Response to Comment #1; Response to Comments - City of Dothan Landfill
Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment #3.  This reliance
has proven to be ineffective in preventing adverse impacts on the neighboring community.  


ADEM has ample authority to provide enhanced regulation and control of disease vectors
from municipal solid waste landfills and construction/demolition landfills through imposition of
any requirements necessary, including enhanced cover frequency, depth, or density; working face
area reduction; use of repellents, insecticides or rodenticides; composting or processing of
organic wastes prior to disposal; and predatory or reproductive controls.12  These authorities
include the following:


Ala. Admin. Code r. 335-13-4-.22(2)(d) (applicable to municipal solid waste landfills)
provides: 


Measures shall be taken to prevent the breeding or accumulation of disease
vectors.  If determined necessary by the Department or the State Health
Department, additional disease vector control measures shall be conducted.


(Emphasis added).


  Ala. Admin. Code r. 335-13-4-.15 (applicable to all landfills) provides:


Cover.  Daily, weekly, or some other periodic cover shall be required at all
landfill units, as determined by the Department. 


(1) The suitability and volume of any soils for daily, intermediate and 
final cover requirements shall be determined by soil borings and analysis. 


(2) Any proposal to use alternate cover systems shall be submitted to and
approved by the Department prior to implementation.


(Emphasis added).


12    EPA has recognized that “if cover material requirements prove insufficient to ensure vector control, this
criterion would require that other steps be taken by the owner or operator to ensure such control.”  53 Fed. Reg. at
33336.  “[O]ther vector control alternatives may be required.  These alternatives could include: reducing the size of
the working face; other operational modifications (e.g., increasing cover thickness, changing cover type, density,
placement frequency, and grading); repellents, insecticides or rodenticides; composting or processing of organic
wastes prior to disposal; and predatory or reproductive control of insect, bird, and animal populations.”  Solid Waste
Disposal Facility Criteria Technical Manual (EPA530-R-93-017, Nov. 1993) at § 3.4.3.
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Ala. Admin. Code r. 335-13-4-.22(1) (applicable to municipal solid waste landfills)
provides:


Daily Operation. 
(a)  All waste shall be covered as follows: 
1.  A minimum of six inches of compacted earth or other alternative cover


material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each day’s
operation or as otherwise approved by the Department to control disease vectors .
. ..


(Emphasis added).


Ala. Admin. Code r. 335-13-4-.23(1)(a) (applicable to construction/demolition landfills)
provides:


All waste shall be covered as follows: 
1.  A minimum of six inches of compacted earth or other alternative cover


material that includes but is not limited to foams, geosynthetic or waste products,
and is approved by the Department shall be added at the conclusion of each
week’s operation or as otherwise specified by the Department to control disease
vectors . . ..


(Emphasis added). 


Ala. Admin. Code r. 335-13-4-.22(1)(b) (applicable to municipal solid waste landfills)
provides: 


All waste shall be confined to as small an area as possible and spread to a
depth not exceeding two feet prior to compaction . . ..


(Emphasis added).13 


Ala. Admin. Code r. 335-13-4-.23(1)(c) (applicable to construction/demolition landfills)
provides:


All waste shall be confined to as small an area as possible . . .. 


(Emphasis added).14


13 See supra note 8.


14  Id.
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Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste landfills)
provides:


Notwithstanding this Rule, additional requirements for operating and
maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.


(Emphasis added).15


Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to construction/demolition landfills)
provides:


 Notwithstanding this Rule, certain requirements for operating and
maintaining a C/DLF or ILF may be enhanced or reduced by the Department as
deemed necessary to comply with the Act and this Division.  Any action by the
Department to enhance or reduce the requirement(s) must be done in writing from
the Department.


(Emphasis added).16 


The foregoing provisions authorize ADEM to require that landfill operations incorporate
practices as necessary to control disease vectors.


C. Control of noise.


Problems related to noise include stress related illnesses, high blood pressure, speech
interference, hearing loss, sleep disruption, and lost productivity.  See Information on Levels of
Environmental Noise Requisite to Protect Public Health and Welfare with an Adequate Margin
of Safety (EPA 550/9-74-004, Mar. 1974); Noise Effects Handbook - A Desk Reference to Health
& Welfare Effects of Noise (EPA 500-9-82-106, Jul. 1981); Alice H. Suter, Administrative
Conference of the United States, Noise and Its Effects (Nov. 1991); Berglund, B., & Lindvall, T.
(Eds.), Community noise, Archives of the Center for Sensory Research, 1995, 2(1), 1-195.


ADEM asserts that it does not have authority to address noise impacts.  Response to
Comments - City of Dothan Landfill Permit Modification (ADEM, Jan. 8, 2016) at Response to
Comment #4.  ADEM cannot escape its obligation to ensure that its actions do not have
discriminatory effects merely because it does not have authority to regulate or consider noise
impacts.  ADEM has ample authority to regulate and control noise from the operation of trucks
and heavy machinery at municipal solid waste landfills and construction/demolition landfills
through the imposition of adequate buffer zones.  Buffer zones for landfill noise impacts can be


15  See Permit No. 35-06, Section III, T. (“Other Requirements.  ADEM may enhance or reduce the
requirements for operating and maintaining the landfill as deemed necessary by the Land Division.”).


16  Id.


20







scientifically determined.  See e.g., ARM Group Inc., Noise Impact Assessment Resource
Recovery Landfill (ARM Project 04117, Mar. 2006) (Exhibit G) and Barton & Loguidice, P.C.,
County of Franklin Solid Waste Management Authority Proposed Landfill Expansion Noise
Assessment, (Sep. 2008) (Exhibit H).


Ala. Admin. Code r. 335-13-4-.13(2)(f) (applicable to all landfills) provides:


Buffer zones, screening and other aesthetic control measures.  Buffer
zones around the perimeter of the landfill unit shall be a minimum of 100 feet in
width measured in a horizontal plane.  No disposal or storage practices for waste
shall take place in the buffer zone.  Roads, access control measures, earth storage,
and buildings may be placed in the buffer zone.


(Emphasis added).17  


In addition, Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste
landfills) provides:


Notwithstanding this Rule, additional requirements for operating and
maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.


(Emphasis added).18


Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to construction/demolition landfills)
provides:


 Notwithstanding this Rule, certain requirements for operating and
maintaining a C/DLF or ILF may be enhanced or reduced by the Department as
deemed necessary to comply with the Act and this Division.  Any action by the
Department to enhance or reduce the requirement(s) must be done in writing from
the Department.


(Emphasis added).19 


17  Permit No. 35-06 contains no specific requirements for buffer zones, screening and other aesthetic
control measures.  However, Permit No. 35-06, Section II, A. provides that “[t]he permittee shall operate and
maintain the disposal facility consistent with the Application, this permit, and [Ala. Admin. Code div.] 335-13.” 
Thus, the minimum buffer zone for all aesthetic impacts is established as 100 feet.  See Ala. Admin. Code r. 335-13-
4-.13(2)(f). 


18  See supra note10.


19  Id.
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The foregoing rules authorize ADEM to require buffer zones exceeding 100 feet where
necessary to control any adverse aesthetic impacts from landfill operations.  Aesthetics are not
limited to visual aesthetics.  They include auditory aesthetics.  Thus, ADEM is authorized to
require a larger buffer zone to reduce disturbing noise impacts at residences.


D. Fugitive Dust


Fugitive dust is “solid air-borne particulate matter emitted from any source other than a
flue or stack.”  Ala. Admin. Code r. 335-3-1-.01(ff).  Fugitive dust emissions from landfills are
created by mobile sources (i.e., garbage trucks) traveling along paved and unpaved roads; and
winds blowing across landfill cover storage piles and applied landfill cover.  Fugitive dust
emissions can cause a variety of health problems as well as nuisance effects.


ADEM has ample authority to regulate and control fugitive dust emissions from landfills. 
For example, Ala. Admin. Code r. 335-13-4-.22(3)(a) provides:


(a)  Owners or operators of all MSWLFs must ensure that the units do not
violate any applicable requirements developed under a State Implementation Plan
(SIP) approved or promulgated by the Administrator pursuant to Section 110 of
the Clean Air Act, as amended.


Included in the EPA-approved State Implementation Plan is Ala. Admin. Code r. 335-3-4-.02.  
40 C.F.R. § 52.50(c); http://www3.epa.gov/region4/air/sips/al/content.htm.  Rule 335-3-4-.02, as
it appears in the approved State Implementation Plan, provides:


Fugitive Dust and Fugitive Emissions


(1)  No Person shall cause, suffer, allow, or permit any materials to be
handled, transported, or stored; or a building, its appurtenances, or a road to be
used, constructed, altered, repaired, or demolished without taking reasonable
precautions to prevent particulate matter from becoming airborne.  Such
reasonable precautions shall include, but not be limited to, the following: 


(a)  Use, where possible, of water or chemicals for control of dust in the
demolition of existing buildings or structures, construction operations, the grading
or reads, or the clearing of land; 


(b)  Application of asphalt, oil, water, or suitable chemicals on dirt roads,
materials stock piles, and other surfaces which create airborne dust problems;


(c)  Installation and use of hoods, fans, and fabric filters (or other suitable
control devices) to enclose and vent the handling of dusty materials.  Adequate
containment methods shall be employed during sandblasting or other similar
operations. 
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(2)  Visible Emissions Restrictions Beyond Lot Line.  No person shall
cause or permit the discharge of visible fugitive dust emissions beyond the lot line
of the property on which the emissions originate. 


Although ADEM’s fugitive dust rule was declared to be unconstitutional by the Alabama
Supreme Court in Ross Neely Express, Inc. v. Alabama Department of Environmental
Management, 437 So. 2d 82 (Ala. 1983), Alabama has neither repealed the rule nor sought or
obtained EPA approval of a revision of the State Implementation Plan.  Accordingly, the rule
continues to be included in the “applicable implementation plan” under the Clean Air Act.  See
e.g., Gen. Motors Corp. v. United States, 496 US 530, 540 (1990) (“There can be little or no
doubt that the existing SIP remains the “applicable implementation plan” even after the State has
submitted a proposed revision.”); Safe Air for Everyone v. United States Envt’l Prot. Agency, 475
F.3d 1096, 1105 (9th Cir. 2007) (“[A] state may not unilaterally alter the legal commitments of
its SIP once EPA approves the plan”). 


In addition, Ala. Admin. Code r. 335-13-4-.13(2)(f) (applicable to all landfills) provides:


Buffer zones, screening and other aesthetic control measures.  Buffer
zones around the perimeter of the landfill unit shall be a minimum of 100 feet in
width measured in a horizontal plane. No disposal or storage practices for waste
shall take place in the buffer zone.  Roads, access control measures, earth storage,
and buildings may be placed in the buffer zone.


(Emphasis added).20 


In addition, Ala. Admin. Code r. 335-13-4-.22(3)(b) (applicable to municipal solid waste
landfills) provides:


Notwithstanding this Rule, additional requirements for operating and
maintaining a MSWLF may be imposed by the Department, as deemed necessary,
to comply with the Act and this Division.


(Emphasis added).21 


Ala. Admin. Code r. 335-13-4-.23(3)(a) (applicable to construction/demolition landfills)
provides:


 Notwithstanding this Rule, certain requirements for operating and
maintaining a C/DLF or ILF may be enhanced or reduced by the Department as
deemed necessary to comply with the Act and this Division.  Any action by the


20  See supra note 17.


21  See supra note 10.
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Department to enhance or reduce the requirement(s) must be done in writing from
the Department.


(Emphasis added).22 


The foregoing rules authorize ADEM to require controls on fugitive dust emissions.
Thus, ADEM is authorized to require reductions in the adverse impacts of fugitive dust at 
residences in the surrounding community.


E. Property values


As explained above, Title VI and its implementing regulations at 40 C.F.R. Part 7 do not
limit the scope of cognizable discrimination to those adverse effects within the authority of the
financial assistance recipient to regulate.  Sandoval v. Hagan, 197 F.3d 484, 508 (11th Cir.
1999), revs’d on other grounds, Alexander v. Sandoval, 532 U.S. 275 (2001).  In Sandoval, the
Court held that the Alabama Department of Transportation’s English-only language requirement
for motor vehicle license testing resulted in discrimination based on national origin in violation
of Title VI because it adversely affected individuals in the form of lost economic opportunities,
social services, and other quality of life pursuits.  Similarly, the construction and operation of the
expanded City of Dothan Sanitary Landfill, with all its associated odors, disease vectors, noise,
and fugitive dust, has an adverse impact on the property values of residences in surrounding
community.  Although ADEM asserts that it does not have authority to address property values,
Response to Comments - City of Dothan Landfill Permit Modification (ADEM, Jan. 8, 2016)
(Exhibit E) at Response to Comment #4, Response to Comments - City of Dothan Landfill
Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment #10, ADEM
cannot escape its obligation to ensure that its actions do not have discriminatory effects merely
because it does not have authority to regulate or consider property values.  ADEM does have
authority to regulate landfill construction and operation (including buffer zones) which directly
impact property values.


VIII.  Disparate Impacts


The adverse impacts described above have fallen and continue to fall disparately upon
members of the African-American race.  This is illustrated by the 2010 census data included in
Table 2 and Figure 4.


“EPA [compares] the percentage of African Americans in [the] affected population with
the percentage of African Americans in the service area of [the] landfill and in the State to
determine whether African Americans near the landfill[] [are] disproportionately affected by
potential impacts.”  Yerkwood Landfill Complaint Decision Document, EPA OCR File No. 28R-
99-R4 at 5.  See Investigative Report for Title VI Administrative Complaint File No. 28R-99-R4
(Yerkwood Landfill Complaint) (June 2003) at 10.  The designated service area for the City of
Dothan Sanitary Landfill is the City of Dothan, the City of Headland, and Houston County.  The


22  Id.
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predominant race in these areas is White.  Table 2.  Inasmuch as the percentage of African-
Americans impacted by the City of Dothan Sanitary Landfill far exceeds the percentage of
African-Americans in the service area and State of Alabama, the alleged impacts are “disparate”
impacts.  See Yerkwood Landfill Complaint Decision Document, EPA OCR File No. 28R-99-R4
at 5.


Table 2
BLACK OR AFRICAN-AMERICAN


POPULATIONS IN RELEVANT GEOGRAPHIES


Population
Category


 Radius from City of
Dothan Sanitary Landfill1 City of


Dothan2


City of
Headland2


Houston
County2


State of
Alabama2


1.0 Mile 1.5 Mile


Total
Population


565 1,900 65,496 4,510 101,547 4,779,736


Black or
African-


American
501 1,496 21,312 1,238 26,038 1,251,311


Percent
Black or
African-


89% 79% 32.5% 27.5% 25.6% 26.2%


White 53 365 41,298 3,162 71,053 3,275,394


Percent
White


9% 19% 63.1% 70.1% 70.0% 68.5%


1  All data from EPA’s EJSCREEN Census 2010 Summary Report using center point of Lat. 31.237276E, Long.
-85.352228E.
2  All data from U.S. Census Bureau (2010).
3  Black or African American alone - Not Hispanic or Latino.
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IX.   Justification and Less Discriminatory Alternatives


“Facially-neutral policies or practices that result in discriminatory effects violate EPA’s
Title VI regulations unless it is shown that they are justified and that there is no less
discriminatory alternative.”  Interim Guidance at 2 (footnote omitted).  “If the recipient can
neither rebut the initial finding of disparate impact nor develop an acceptable mitigation plan,
then the recipient may seek to demonstrate that it has a substantial, legitimate interest that
justifies the decision to proceed with the permit notwithstanding the disparate impact.”  Id. at 4.
“[M]erely demonstrating that the permit complies with applicable environmental regulations will
not ordinarily be considered a substantial, legitimate justification.”  Id. at 11.  “[T]here must be
some articulable value to the recipient [ADEM] in the permitted activity.”  Id.  “The justification
must be necessary to meet ‘a legitimate, important goal integral to [the recipient’s] mission.” 
Investigative Report for Title VI Administrative Complaint File No. 28R-99-R4 at 60. 


“Even where a substantial, legitimate justification is proffered, OCR will need to consider
whether it can be shown that there is an alternative that would satisfy the stated interest while
eliminating or mitigating the disparate impact.”  Interim Guidance at 4.  And, “[i]f a less
discriminatory alternative is practicable, then the recipient must implement it to avoid a finding
of noncompliance with the regulations.”  Id.


ADEM has not articulated a value to it or the State of Alabama in the permitting of the
City of Dothan Sanitary Landfill.  It is not likely that ADEM or the State of Alabama has a
substantial, legitimate interest in the permitting of the City of Dothan Sanitary Landfill.  Even if
ADEM can successfully demonstrate that it has a substantial, legitimate interest that justifies the
decision to proceed with the permit notwithstanding the disparate impact, a practicable less
discriminatory alternative must be unavailable to justify the disparate impacts.


Alternatives to the expansion of the City of Dothan Sanitary Landfill are available for the
disposal of municipal solid waste and construction/demolition waste.  The City of Dothan’s Solid
Waste Management Plan (Aug. 2014) identifies a number of alternatives for municipal solid
waste and construction/demolition waste disposal.  The Plan states:


If for any reason the City cannot continue to dispose at the Dothan
Landfill, disposal options including expansion of the existing landfill, permitting
of a new MSW landfill or choosing another disposal facility will be made in
accordance with this plan.  If the City chooses to dispose at a different landfill, the
economics of disposal will be the primary factor in choosing a facility.  The
following list contains MSW disposal facilities in Alabama currently permitted to
accept waste generated in the City of Dothan.  The City also has the option to
dispose of at any landfill in Florida or Georgia that is permitted to accept waste
from the City of Dothan.
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Id. at 6.  See Permitted Municipal Solid Waste Landfills in the State of Alabama (ADEM, Oct.
23, 2016).  The closest existing municipal solid waste landfills are the Coffee County Sanitary
Landfill, Brundidge Landfill, and Springhill Regional Landfill - South.
    


The Coffee County Sanitary Landfill (Permit No. 16-10) is operated by the Coffee County
Commission and authorized to accept municipal solid waste and construction/demolition waste
from all areas in the States of Alabama, Florida and Georgia.  It is located at Latitude
31.510358E, Longitude -85.994848E in Coffee County, Alabama, 44.3 miles (49 minutes) from
the city limits of the City of Dothan.  The population within 1.0 mile of the landfill is 16% Black
or African-American (5 individuals).


The Brundidge Landfill (Permit No. 55-07) is operated by Brundidge Acquisitions, LLC
and authorized to accept municipal solid waste and construction/demolition waste from
Louisiana and all states east of the Mississippi River.  It is located at Latitude 31.701060E,
Longitude -85.852926E in Pike County, Alabama, 40.6 miles (46 minutes) from the city limits of
the City of Dothan.  The population within 1.0 mile of the landfill is 34% Black or African-
American (5 individuals).


The Springhill Regional Landfill - South (Permit Nos. 0000475-031-SO-01 and 0000475-
032-SO-01) is operated by Waste Management of Leon County, Inc. and authorized to accept
municipal solid waste and construction/demolition waste.  It is located at Latitude 30.936722E,
Longitude -85.419327E, 1.5 miles from Campbellton, Jackson County, Florida and 15.8 miles
(18 minutes) from the city limits of the City of Dothan.  “Houston County takes a majority of its
solid waste to the Springhill Landfill.”  Solid Waste Management Plan - Houston County,
(Houston County Comm’n, Aug. 2006) at 9.  “Houston County currently has a contract with
Waste Management to take solid waste to the Springhill landfill in Campbellton, Florida.
This contract gives Houston County a set price per ton for solid waste.”  Id. at 14.  “Price paid
per ton at the Springhill Landfill: $31.00.”  Id. at 21.  “Price paid per ton at The City of Dothan
LandWll: $34.50.”  Id.  “The population within 1.0 mile of the landfill is 69% Black or African-
American (52 individuals).


In addition to the foregoing alternative locations for municipal solid waste disposal, it is
possible that a new municipal solid waste landfill might be established at a different location in
the City of Dothan or elsewhere in Houston County.  


Each of the foregoing alternative municipal solid waste disposal sites are less
discriminatory than the City of Dothan Sanitary Landfill.


The closest existing construction/demolition waste landfills are the Southeastern Alabama
Regional Construction/Demolition Landfill, Hughes C/D Landfill, and Rosehill Landfill.  See
Permitted Construction/Demolition Landfills and Industrial Landfills in the State of Alabama
(ADEM, Oct.23, 2015). 
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The Southeastern Alabama Regional Construction/Demolition Landfill (Permit No.
35-07) is operated by Mid-South Paving, Inc.23 and authorized to accept construction/demolition
waste from Houston County, among many others.  It is located at Latitude 31.260448E,
Longitude -85.619083E, 9.6 miles (11 minutes) from the city limits of the City of Dothan.  The
population within 1.0 mile of the landfill is 2% Black or African-American (8 individuals).


The Hughes C/D Landfill (Permit No. 35-08) is operated by Hughes Farm, LLC and
authorized to accept construction/demolition waste from the City of Dothan and Houston County. 
It is located at Latitude 31.272577E, Longitude -85.351264E, less than 1/10 mile (1 minute) from
the city limits of the City of Dothan.  “The C/D waste collected by the City is transported . . . to
either the Dothan Landfill or Hughes Landfill.”  Solid Waste Management Plan - City of Dothan,
AL (Aug. 2014) at 5.  The population within 1.0 mile of the landfill is 65% Black or African-
American (794 individuals). 


The Rosehill Landfill (Permit No. 23-07) is operated by Rose Hill Landfill, LLC and
authorized to accept construction/demolition waste from all counties in Alabama and elsewhere. 
It is located at Latitude 31.328146, Longitude -85.516670 near Midland City in southern Dale
County, 5.7 miles (9 minutes) from the city limits of the City of Dothan.  “Houston County takes
all inert materials such as construction debris and other household trash to this landfill.”  Solid
Waste Management Plan - Houston County (Houston County Comm’n, Aug. 2006) at 9. 
“Houston County currently has a contract with Rose Hill Landfill to take all inert waste.”  Id. at
14.  The population within 1.0 mile of the landfill is 15% Black or African-American (70
individuals). 


In addition to the foregoing alternative locations for construction/demolition debris
disposal, it is possible that a new construction/demolition landfill might be established at a
different location in the City of Dothan or elsewhere in Houston County.  
 


Each of the foregoing alternative construction/demolition disposal sites are less
discriminatory than the City of Dothan Sanitary Landfill.


X.   ADEM’s Assurances and Defenses


With each application for EPA financial assistance, ADEM is required to provide
assurances that it “will comply with the requirements of” 40 C.F.R. Part 7 implementing Title VI. 
40 C.F.R. § 7.80(a)(1).  See Standard Form 424B (“As the duly authorized representative of the
applicant, I certify that the applicant: * * * Will comply with all Federal statutes relating to
nondiscrimination.  These include but are not limited to: (a) Title VI of the Civil Rights Act of
1964 (P.L. 88-352) which prohibits discrimination on the basis of race, color or national origin; .


23  Permitted Construction/Demolition Landfills and Industrial Landfills in the State of Alabama (ADEM,
Oct.23, 2015) lists the permittee of the Southeastern Alabama Regional Construction/Demolition Landfill as APAC-
Southeast, Inc.  However, ADEM’s permit file reflects that Permit No. 35-07 was transferred to APAC Mid-South,
Inc. on November 9, 2011.  Permit No. 35-07 was reissued to APAC Mid-South, Inc. on March 23, 2012.  On
November 14, 2013, APAC Mid-South, Inc. changed its name to Mid-South Paving, Inc.
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. ..”).   As mentioned above, 40 C.F.R. § 7.35(b) prohibits ADEM from using criteria or methods
of administering its program(s) in a manner which has the effect of subjecting individuals to
discrimination on the basis of race.  In addition, effective January 23, 2013, EPA has required
that grant recipients (including ADEM) agree to the following grant condition:


In accepting this assistance agreement, the recipient acknowledges it has an
affirmative obligation to implement effective Title VI compliance programs and
ensure that its actions do not involve discriminatory treatment and do not have
discriminatory effects even when facially neutral. The recipient must be prepared
to demonstrate to EPA that such compliance programs exist and are being
implemented or to otherwise demonstrate how it is meeting its Title VI
obligations.


U.S. Envt’l Protection Agency, Civil Rights Obligations (Jan. 25, 2013), available at
http://www.enviro-lawyer.com/Civil_Rights_Obligations.pdf (last visited Dec. 7, 2015).24 


In this case, as in others, ADEM claims that it grants permits in accordance with
applicable laws and regulations without regard to the racial composition of any impacted
communities.  See Response to Comments - City of Dothan Landfill Permit Modification
(ADEM, Jan. 8, 2016) (Exhibit E) at Response to Comment #2; Response to Comments - City of
Dothan Landfill Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment
#7.  This claim is, in essence, a claim that ADEM’s permitting actions do not intentionally have
adverse impacts on racial minorities.  While this may be so, it fails to recognize ADEM’s
obligation under Title VI to avoid unintentional discriminatory effects.  As mentioned above, 40
C.F.R. § 7.35(b) prohibits ADEM from using criteria or methods of administering its program(s)
in a manner which has the effect of subjecting individuals to discrimination on the basis of race. 
“Frequently, discrimination results from policies and practices that are neutral on their face, but
have the effect of discriminating.  Facially-neutral policies or practices that result in
discriminatory effects violate EPA’s Title VI regulations unless it is shown that they are justified
and that there is no less discriminatory alternative.”  Interim Guidance at 2 (footnote omitted). 


ADEM asserts that it grants permits in accordance with applicable laws and regulations
(“criteria”) that are designed to protect human health and the environment.  Compliance with
these “criteria,” ADEM suggests, ensures that racial minorities are impacted no differently than
other races.  See Response to Comments - City of Dothan Landfill Permit Modification (ADEM,
Jan. 8, 2016) (Exhibit E) at Response to Comment #2; Response to Comments - City of Dothan
Landfill Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment #7.  
However, compliance with environmental regulations is not prima facie evidence of the absence


24  ADEM has been unable to document that it has an effective Title VI compliance program.  This omission
warrants a post-award compliance review pursuant to 40 C.F.R. § 7.115(a) (“The OCR may periodically conduct
compliance reviews of any recipient's programs or activities receiving EPA assistance, including the request of data
and information, and may conduct on-site reviews when it has reason to believe that discrimination may be occurring
in such programs or activities.”).
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of adverse disparate impacts.25  “EPA believes that presuming compliance with civil rights laws
wherever there is compliance with environmental health-based thresholds may not give sufficient
consideration to other factors that could also adversely impact human health.”  Draft Policy
Papers Released for Public Comment: Title VI of the Civil Rights Act of 1964: Adversity and
Compliance With Environmental Health-Based Thresholds, and Role of Complainants and
Recipients in the Title VI Complaints and Resolution Process, 78 Fed. Reg. 24,740, 24,742 (Apr.
26, 2013).  For example, “the existence of hot spots, cumulative impacts, the presence of
particularly sensitive populations that were not considered in the establishment of the
health-based standard, misapplication of environmental standards, or the existence of
site-specific data demonstrating an adverse impact despite compliance with the health-based
threshold” may have to be considered in determining whether an adverse disparate impact exists. 
Id.  This allegation ignores the fact that members of the African-American race are disparately
affected by the City of Dothan Sanitary Landfill, notwithstanding ADEM’s alleged compliance
with the applicable criteria.  Draft Title VI Guidance Documents Questions and Answers at 4.  


ADEM has also argued that it is the siting decision made by the City of Dothan that will
cause any alleged disparate adverse impacts on Complainants, not the permitting decision made
by ADEM.  See Response to Comments - City of Dothan Landfill Permit Modification (ADEM,
Jan. 8, 2016) (Exhibit E) at Response to Comment #2; Response to Comments - City of Dothan
Landfill Permit Renewal (ADEM, Oct. 21, 2013) (Exhibit F) at Response to Comment #7.  This
argument has ben rejected by EPA.


Some have argued that the issuance of environmental permits does not
“cause” discriminatory effects.  Instead, they claim that local zoning decisions or
siting decisions determine the location of the sources and the distribution of any
impacts resulting from the permitted activities.  However, in order to operate, the
source’s owners must both comply with local zoning requirements and obtain the
appropriate environmental permit. 


In the Title VI context, the issuance of a permit is the necessary act that
allows the operation of a source in a given location that could give rise to the
adverse disparate effects on individuals.  Therefore, a state permitting authority
has an independent obligation to comply with Title VI, which is a direct result of


25  EPA’s Draft Title VI Guidance Documents Questions and Answers states:


13. Does compliance with existing Federal and state environmental regulations constitute
compliance with Title VI? 


A recipient’s Title VI obligation exists independent from Federal or state environmental
laws governing its permitting program. Recipients may have policies and practices that
are compliant with Federal or state regulations but that have discriminatory effects (such
as an adverse disparate impact) on certain populations based on race, color, or national
origin, and are therefore noncompliant with Title VI. 


Id. at 4.
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its accepting Federal assistance and giving its assurance to comply with Title VI.
In accordance with 40 CFR 7.35(b), recipients are responsible for ensuring that
the activities authorized by their environmental permits do not have
discriminatory effects, regardless of whether the recipient selects the site or
location of permitted sources.  Accordingly, if the recipient did not issue the
permit, altered the permit, or required mitigation measures, certain impacts that
are the result of the operation of the source could be avoided.  The recipient’s
operation of its permitting program is independent of the local government zoning
activities. 


Draft Guidance, 65 Fed. Reg. at 39691.


ADEM’s argument ignores several facts.  First, the permit granted by ADEM to the City
of Dothan is to construct and operate a landfill at a specific site  Section 17, Township 3 North,
Range 27 East in Dothan, Houston County, Alabama.  Exhibit A.  But for the ADEM permit
authorizing construction and operation of the landfill at this specific site, the landfill would not
have been constructed at the site and adverse impacts to African-Americans would not result. 
Second, ADEM determined that the landfill site is compliant with ADEM’s “Landfill Unit Siting
Standards” at Ala. Admin. Code r. 335-13-4-.01.  But for ADEM’s determination that the landfill
site is compliant with the siting standards, the landfill would not have been constructed at the site
and adverse impacts to African-Americans would not result.  Finally, ADEM has imposed or
failed to impose, permit conditions on the operations of the landfill that have allowed odors,
disease vectors, noise, and property devaluation.  Operation of the landfill under these conditions
causes adverse impacts to African-Americans.


XI.   Request


Based upon the foregoing, Complainants request that the U.S. Environmental Protection
Agency - Office of Civil Rights accept this complaint and conduct an investigation to determine
whether ADEM violated Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d to 2000d-7,
and 40 C.F.R. Part 7 in the modification of Solid Waste Disposal Facility Permit No. 35-06 on
January 8, 2016.  If a violation is found and ADEM is unable to demonstrate a substantial,
legitimate justification for its action and to voluntarily implement a less discriminatory
alternative that is practicable, Complainants further petition the EPA to initiate proceedings to
deny, annul, suspend, or terminate EPA financial assistance to ADEM, and after the conclusion
of those proceedings, deny, annul, or terminate EPA financial assistance to ADEM.


Sincerely,


___________________________
David A. Ludder
Attorney for Complainants
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X.  PERSONS INTERVIEWED � � ö Ò ý � ý Ñ Ð ý ù � � Ô � � ý Ñ � Ô ý Õ Ò ÷ Ò ý � Ò � �� Ð ÷ � 1 � $ Ð � � Ò ÷4 � � Ò Ï ÷ Ò � � ù Ò ý ø � � Ð ý ü Õ Ð � ø ü ÷ � ý ÑÏ � Ð ý ø � Ð ý Ð Ñ Ò ÷� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý �Ï � " Ô # ÿ ÿ ÿ ÿ� ÷ Ô � � Ò ø ø � � õ � � � ÿ  û Ð � Ò � 1 � � ü ø � � ÷ ø 
, ý � � ÷ Ô ý � Ò ý ø Ð � � Õ Õ Ð � ÷ � � Ð ý Ð Ñ Ò ÷� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý �Ï � " Ô # ÿ ÿ ÿ ÿ� ÷ Ô � � Ò ø ø � � õ � � � ÿ  ! � �   � �  ! � � �, � Ð � � ú 2 Ð � Ò � � � ü ø � � ÷ ø 
 3 Ñ Ð ö Ð � � � Ô �õ � � 
 Ð ÷ ù û � 7 ÷ Ò Ò � Ð ý, ý � � ÷ Ô ý � Ò ý ø Ð � , ý Ñ � ý Ò Ò ÷� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý �Ï � " Ô # ÿ ÿ ÿ ÿ� ÷ Ô � � Ò ø ø � � õ � � � ÿ  ! � �   � �  ! � � �, � Ð � � ú ÷ 2 Õ ÷ Ò Ò � Ð 3 Ñ Ð ö Ð � � � Ô �� ÷ � 7 ÷ Ò Ò � Ð ý � Ð � ø 
 Ò 7 Ô ÷ � õ 	 Ò � 
 ý � � Ð � � Ô ý ø Ð � ø Õ Ô ÷ þ � � þ ÷ Ò ö Ô ÷ ø � ý Ñ �� Ð ÷ Ð 
 � � õ Ô � �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý �Ï � " Ô # ÿ ÿ ÿ ÿ� ÷ Ô � � Ò ø ø � � õ � � � ÿ  õ Ð � 
 Ò � û Ô 
 ý � Ô ý� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý �Ï � " Ô # ÿ ÿ ÿ ÿ� ÷ Ô � � Ò ø ø � � õ � � � ÿ  
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� Ð ü � û � 7 ü ÷ � ø Ò � ý � Ï � , �� ÷ � , ý � � ÷ Ô ý � Ò ý ø Ð � � Ô ý � ü � ø Ð ý ø, ý � � ÷ Ô ý � Ò ý ø Ð � � Õ Õ Ð � ÷ � � 	 Ò � 
 ý � � Ð � � ü ö ö Ô ÷ ø� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � �� � ÿ Ï Ò Ð � 
 ø ÷ Ò Ò � ø ÷ Ò Ò ø � � ,Ï � " Ô # � �  � �  � ø � Ð ý ø Ð � � � ÿ � ÿ � !   � � ÿ� � �  �  þ   þ � ÿ, � Ð � � ú � 2 Õ ü ÷ � ø Ò 3 Ñ Ð ö Ð � � � Ô �� � � Ô � � ý Ñ � Ô ý Õ Ò ÷ Ò ý � Ò �û Ô 
 ý � � " Ô ø ø � ý �� Ò ý � Ô ÷ � Ô ü ý � Ò �, ý � � ÷ Ô ý � Ò ý ø Ð � 8 Ð � % Ò ö Ð ÷ ø � Ò ý ø� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � 
 Ò � � � Ð � �� ÿ ÿ Ï Ò Ð � 
 ø ÷ Ò Ò � ø ÷ Ò Ò ø � � ,� ø � Ð ý ø Ð � � � ÿ � ÿ � ÿ   � �  � � �  �  þ  � ! ! ÿ, � Ð � � ú 2 Ô 
 ý � � Ô ø ø � ý � 3 Ñ Ð ö Ð � � � Ô �� Ð ÷ ' õ ü ö ö Ò �^ Ò Ð ù 6 ü Ð ÷ ø Ò ÷ �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � �� � Ô ý Õ Ò ÷ Ò ý � Ò � Ð � � �� � � Ò Ò õ � � 
 Ò ÷	 Ò � 
 ý � � Ð � � ü ö ö Ô ÷ ø � ^ Ò Ð ù 6 ü Ð ÷ ø Ò ÷ �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � �� � � Ô � � ý Ñ � Ô ý Õ Ò ÷ Ò ý � Ò �� � Ô ø ø " Ð � � Ò �, ý � � ÷ Ô ý � Ò ý ø Ð � � Ð ý Ð Ñ Ò ÷ � � � � Ï �^ Ò Ð ù 6 ü Ð ÷ ø Ò ÷ �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � �� � Ô ý Õ Ò ÷ Ò ý � Ò � Ð � � �� Ð � Ò � � ø Ð ÷ ' Ò	 Ò � 
 ý � � Ð � � ü ö ö Ô ÷ ø � 1 Ð ø Ò ÷^ Ò Ð ù 6 ü Ð ÷ ø Ò ÷ �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � �� ý Ð ø ø Ò ý ù Ð ý � Ò � � � ø � ý Ñ � � � 
 Ô � ý � ý � ø ø Ð � 
 � Ò ý ø ÿ  �
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XI.  ENVIRONMENTAL CONSULTANT USED FOR TRI REPORTING � Ô ý Ò �
XII.  INSPECTION � � � Ï , � � � � � � � 7 , õ , � � ,� Õ ø Ò ÷ Ð ÷ ÷ � � � ý Ñ Ð ø ø 
 Ò Õ Ð � � � � ø � Ð ø Ð ö ö ÷ Ô # � � Ð ø Ò � � ! ú �  Ð � Ô ý � Ð ÷ � 
 � � � þ � � � � � ö ÷ Ò � Ò ý ø Ò ù � �� ÷ Ò ù Ò ý ø � Ð � � ø Ô � ÷ � $ Ð � � Ò ÷ Ð ý ù ø 
 Ò � ø Ð Õ Õ � 	 
 Ò ö ü ÷ ö Ô � Ò Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � Ð � Ò # ö � Ð � ý Ò ù Ð � Ðù Ò ø Ò ÷ � � ý Ð ø � Ô ý Ô Õ � Ô � ö � � Ð ý � Ò � � ø 
 , Ï � õ � 5 ÿ � ÿ ø Ô # � � � 
 Ò � � � Ð � ÷ Ò � Ò Ð � Ò ÷ Ò ö Ô ÷ ø � ý Ñ÷ Ò 6 ü � ÷ Ò � Ò ý ø � Õ Ô ÷ ø 
 Ò ÷ Ò ö Ô ÷ ø � ý Ñ � Ò Ð ÷ � þ � � ! ø Ô þ � � þ �	 
 Ò � ý Õ Ô ÷ � Ð ø � Ô ý � 
 Ò Ò ø � Õ Ô ÷ ø 
 Ò Õ Ô � � Ô � � ý Ñ Ð ÷ Ò Ð � � Ò ÷ Ò Ñ � � Ò ý ø Ô ø 
 Ò Õ Ð � � � � ø � ú	 õ �  � , � Ò � Ô ý � � ý Ò ÷ Ò ö Ô ÷ ø � ý Ñ, Ï � õ � 5 ÿ � ÿ õ Ò Ñ � Ô ý � � ø Ð Õ Õ& � � � , Ï � � � Ð � � " ü � � ý Ò � � õ Ò � Ô ü ÷ � Ò �� ü ö Ò ÷ Õ ü ý ù � 	 õ � � , Ï � õ � � õ � Ï � � � � � ý Õ Ô ÷ � Ð ø � Ô ý � Ò ý ø Ò ÷� 
 Ò � � � Ð � � Ð Õ Ò ø � � � Ð ÷ Ò ý Ò � � Õ Ô ÷ � ý ù ü � ø ÷ � Ð � Ð ý ù � ü ý � � � ö Ð � 7 Ð � � � � ø � Ò �� ø ø Ð � 
 � Ò ý ø ÿ � � � Ð � Ð ö Ô Õ ø 
 Ò Õ Ð � � � � ø � �� ø ø Ð � 
 � Ò ý ø ÿ � � � Ð ö ÷ Ô � Ò � � Õ � Ô � ù � Ð Ñ ÷ Ð � Õ Ô ÷ ø 
 Ò Õ Ð � � � � ø � � Ô � � Ò � ø Ò ù Ð ø ø 
 Ò ø � � Ò Ô Õ ø 
 Ò� ý � ö Ò � ø � Ô ý� ý Ð ý Ò � Ð � � ù Ð ø Ò ù û ü � � � � � þ � � � � � ÷ � õ � � 
 Ð ÷ ù 7 ÷ Ò Ò � Ð ý ö ÷ Ô � � ù Ò ù ø 
 Ò Õ Ô � � Ô � � ý Ñ ü ö ù Ð ø Ò ùÕ � Ô � � 
 Ð ÷ ø � ø Ô ÷ Ò ö � Ð � Ò ø 
 Ò � Ô ÷ ÷ Ò � ö Ô ý ù � ý Ñ ö Ð Ñ Ò � � ý � ø ø Ð � 
 � Ò ý ø ÿ � � � ø ø Ð � 
 � Ò ý ø ÿ ! � ú7 � Ñ ü ÷ Ò �  þ � ö ü � ö � � � �7 � Ñ ü ÷ Ò �   � � Ð ü � ø � � � k � ý Ñ Ð ÷ Ò Ð7 � Ñ ü ÷ Ò �  � þ � � Ð � ø Ò � Ð ø Ò ÷ ø ÷ Ò Ð ø � Ò ý ø" � � � � 7 � % , � 	 � � 8 " & � � � , � � � � 7 � õ � � 	 � � � � � " � �� Ô � Ò Ô Õ ø 
 Ò � Ð ø Ò ÷ � Ð � � Ô � � Ò � ø Ò ù Ð ø ø 
 Ò ø � � Ò Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � Ð � � Ð ÷ ' Ò ù� � � 7 � % , � 	 � � 8 " & � � � , � � � � 7 � õ � � 	 � � � � � " � � � 	 
 Ò � " � � ý Õ Ô ÷ � Ð ø � Ô ý � Ô � � Ò � ø Ò ùÐ ø ø 
 Ò ø � � Ò Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � Ð � ö ÷ � ý ø Ò ù Ô ý !  � � þ � ý � 
 � � � � � ý � 
 ö Ð ö Ò ÷ Ð ý ù � � � ý � � ü ù Ò ù � ý� " � 7 Ô � ù Ò ÷ � � � " � � Ô � � Ò � ø Ò ù Ô ÷ Ñ Ò ý Ò ÷ Ð ø Ò ù � � ý � Ò ø 
 Ò � ý � ö Ò � ø � Ô ý � � � ý � � ü ù Ò ù � ý � " �7 Ô � ù Ò ÷ þ �1 
 Ò ý ø 
 Ò � ý � ö Ò � ø � Ô ý ÷ Ò ö Ô ÷ ø � � � Ô � ö � Ò ø Ò � Ô ø 
 Ô Õ ø 
 Ò � " � Õ Ô � ù Ò ÷ � � � � � � Ò Ñ � � Ò ý ø Ô ø 
 Ò, Ï � õ � 5 ÿ � ÿ � " � � Õ Õ � � Ò ÷ � % Ð � � ù õ � � Ò � �
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� � õ , 9 & , � 	 7 � õ � � � Ï ( � 7 � � � Ï 8 , 	 , % � � � Ï , � 	 � � � õ , Ï � õ 	� ý Ð ý Ò � Ð � � ù Ð ø Ò ù � ö ÷ � � � � þ � � � � � ÷ � � ü ø � � ÷ ø 
 ÷ Ò 6 ü Ò � ø Ò ù Ð � Ô ö � Ô Õ ø 
 Ò � Ô � ö � Ò ø Ò ù� ý � ö Ò � ø � Ô ý ÷ Ò ö Ô ÷ ø � � ø ø Ð � 
 � Ò ý ø ÿ � � �% � õ � 	 � � � � 8 7 � õ 	 ^ , � Ï � � � Ï 8 , j õ , Ï � õ 	 � � � � � 	 ^ õ , , � , Ï � õ � 	 ,, 8 � 	 � " 8 � � ^ � , � 	 � �	 
 Ò � Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � ÷ Ô � � Ò ø ø � Ô � ö � Ò # � Ô ý � � � ø Ò ù Ô Õ ø 
 ÷ Ò Ò Ò � ø Ð � � � � 
 � Ò ý ø Õ ÷ Ô � þ � � ! ø Ôþ � � � � 	 
 Ò Ï � � � Ô Ô ù � � ø ü ù � � � � � ù � Ò ù Ô ö Ò ÷ Ð ø � Ô ý � � ý � � ø Ô � Ò ÷ þ � � � � 
 � � 
 ÷ Ò � ü � ø Ò ù � ý Ô ý � �ø � Ô Ò � ø Ð � � � � 
 � Ò ý ø ÷ Ò ö Ô ÷ ø � ý Ñ � ý þ � � þ �	 
 Ò � ø Ð Õ Õ Ò # ö � Ð � ý Ò ù ø 
 Ð ø Ò Ð � 
 Ô Õ ø 
 Ò ø 
 ÷ Ò Ò Ò � ø Ð � � � � 
 � Ò ý ø � � ø 
 Ò Ï ü � ö Ð ý ù Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý � �ø 
 Ò � 
 Ò � � � Ð � � � ö Ò ÷ Ð ø � Ô ý � Ð ý ù ø 
 Ò Ï � � � Ô Ô ù � � ø ü ù � � � � � � � � ý Ð ù � Õ Õ Ò ÷ Ò ý ø % � � � � � Ô ý Ô Õ � Ï �, Ð � 
 % � � � � � Ô ý 
 Ð � � ø � Ô � ý � 
 Ð � ý Ô Õ � Ð ý Ð Ñ Ò � Ò ý ø Ð ý ù Õ � ý Ð ý � � Ð � ÷ Ò � ü � ø � � � Ï � Ð ý Ð Ñ Ò � Ò ý ø� Ð ý ø Ò ù ø 
 Ò Ò ý � � ÷ Ô ý � Ò ý ø Ð � ÷ Ò ö Ô ÷ ø � ý Ñ Ð � � Ô � Ò ö Ð ÷ Ð ø Ò ù � � ø 
 Ò ø 
 ÷ Ò Ò % � � � � � Ô ý � �, � Ï õ , 4 � � & � õ � õ � � õ , � � & õ � , � � � � , õ 4 � 	 � � � Ð ý ù õ , � � 4 , õ ( � � 	� � � Ï , � 	 � � � � � Ï õ � 8 � �  � þ � þ � � þ	 
 Ò Ò � ø Ð � G B E C ? D ; A H E I D F E B A D ; = A D X @ Y > B = > ] S ] J � õ Ò � Ô ü ÷ � Ò � Ô ý � Ò ÷ � Ð ø � Ô ý Ð ý ù õ Ò � Ô � Ò ÷ �� � ø � � ý � ö Ò � ø � Ô ý Ô ý � ö ÷ � � � � � þ � � þ � � � ø ø Ð � 
 � Ò ý ø ÿ � � �� � Ô ö � Ô Õ ø 
 Ò õ � õ � � ý � ö Ò � ø � Ô ý ÷ Ò ö Ô ÷ ø � � � 
 Ô � ý � ý � ø ø Ð � 
 � Ò ý ø � � �7 � � 	 � 	 & � � 7 � � 7 � õ � � 	 � � � õ , 9 & , � 	 , % Ï õ � � õ 	 � 	 ^ , � � � Ï , � 	 � � �� ý Ð ý Ò � Ð � � Ð ý ù & � Ï � � Ò ø ø Ò ÷ ù Ð ø Ò ù 7 Ò � ÷ ü Ð ÷ � þ ! � þ � � � � � ÷ � û Ð � Ò � � ü ø � � ÷ ø 
 � Ð � ÷ Ò 6 ü Ò � ø Ò ùø Ô ö ÷ Ô � � ù Ò � ý Õ Ô ÷ � Ð ø � Ô ý Ð ø ø 
 Ò ø � � Ò Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � � ø ø Ð � 
 � Ò ý ø � � �� � � Ô Õ ø 
 Ò � ý Õ Ô ÷ � Ð ø � Ô ý � Ð � Ð � Ð � � Ð � � Ò Ð ø ø 
 Ò ø � � Ò Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � � ù ù � ø � Ô ý Ð � � ý Õ Ô ÷ � Ð ø � Ô ýÐ ý ù � Ô ÷ ÷ Ò � ø Ò ù � ý Õ Ô ÷ � Ð ø � Ô ý � Ð � ÷ Ò 6 ü Ò � ø Ò ù � � ø 
 Ð ý Ò # ö Ò � ø Ò ù ù Ò � � � Ò ÷ � ù Ð ø Ò Ô Õ � ö ÷ � � � � þ � � � �	 
 Ò � ý Õ Ô ÷ � Ð ø � Ô ý � Ð � ÷ Ò � Ò � � Ò ù Ð � ÷ Ò 6 ü Ò � ø Ò ù �� � � � Ð ÷ Ð 
 õ Ô � � ø Ô Ô ' ý Ô ø Ò � ù ü ÷ � ý Ñ ø 
 Ò � ý � ö Ò � ø � Ô ý Ð ý ù Ð � Ô ö � Ô Õ 
 Ò ÷ � Ð ÷ � 
 þ � � þ � � � � ý Ô ø Ò �÷ Ò � Ð ø Ò ù ø Ô Ð ù ù � ø � Ô ý Ð � � ý Õ Ô ÷ � Ð ø � Ô ý ø Ô � Ò ö ÷ Ô � � ù Ò ù � � � 
 Ô � ý � ý � ø ø Ð � 
 � Ò ý ø � � �� � � � 7 � õ � � 	 � � � õ , 9 & , � 	 , % � & " � , 9 & , � 	 	 � 	 ^ , � � � Ï , � 	 � � �� ý Ð � Ò ø ø Ò ÷ � Ò ý ø � ö ÷ � � ÿ � þ � � � � � ÷ � û Ð � Ò � � ü ø � � ÷ ø 
 � Ð � ÷ Ò 6 ü Ò � ø Ò ù ø Ô � ü ö ö � � � Ô ö � Ò � Ô Õ ø 
 Ò� � % � Õ Ô ÷ Ð � � ö ÷ Ô ù ü � ø � ü � Ò ù � � ø 
 Ò Õ Ð � � � � ø � ø 
 Ð ø � Ô ý ø Ð � ý Ò ù 	 õ � � 
 Ò � � � Ð � �� � ø ø Ð � 
 � Ò ý ø � ! � U : ; @ ; D ? @ B G X @ A D X J Y > B G c l m a b c n m [ > U S R A F B > A C E @ B X A C @ A A C D [ \ V \ H E� Ò ÷ Ò � ý ø 
 Ò � Ð � � � � ø ø Ð � 
 � Ò ý ø � ! � � 	 
 Ò � Ò ø ø Ò ÷ Ð ø ø Ð � 
 Ò ù ø Ô ø 
 Ò Ò � Ð � � � Ô ý ø Ð � ý Ò ù Ð � � � ø � ý Ñ Ô ÕA C D [ \ V \ H E A C @ A I D > D F D B ; L E D ; A U o C D [ \ V \ H E I D > D > D K D B P D X = ; J Y > B G c p m a b c n m F Z7 Ò ù , # � 	 
 D [ \ V \ H E I D > D Y G @ K D X B ; A C D < B G D < = G X D > U
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^ � 7 � � � 8 � 	 ( � 1 � , õ � ^ � Ï � � 7 � õ � � 	 � � �� Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � 
 Ð � Ô � ý Ò ù Ð ý ù Ô ö Ò ÷ Ð ø Ò ù ø 
 Ò � Ï � ÷ Ô � � Ò ø ø Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý � ù ü ÷ � ý Ñ ø 
 Òö Ò ÷ � Ô ù Ô Õ ø 
 Ò � ý � ö Ò � ø � Ô ý � ÷ Ò ö Ô ÷ ø � ý Ñ � Ò Ð ÷ � þ � � ! ø Ô þ � � þ � � ø ø Ð � 
 � Ò ý ø � � �� � 7 � � � 8 � 	 ( � � 7 � õ � � 	 � � � � , � Ï 8 � ( , , � � � % � õ � � � � � 8 , �	 
 Ò Õ Ð � � � � ø � � ü ÷ ÷ Ò ý ø � � 
 Ð � Ð ö ö ÷ Ô # � � Ð ø Ò � � � � þ  � Ò � ö � Ô � Ò Ò � �� ÷ � $ Ð � � Ò ÷ ö ÷ Ô � � ù Ò ù ø 
 Ò Õ Ô � � Ô � � ý Ñ ý ü � � Ò ÷ Ô Õ Ò � ö � Ô � Ò Ò � Ð ý ù � Ð � Ò � � � ø ø Ð � 
 � Ò ý ø � � �Ü Þ Û ß + ä Ú Þ ñ ã Ü Ù Û Ü ã å ä â è Ü Ü Þ ß Ù Ý Þ ß ä Ü Þõ Ò ö Ô ÷ ø � ý Ñ � Ò Ð ÷ � Ô ÷ Ò Ô ÷ � Ò � � ø 
 Ð ý  � Ò � ö � Ô � Ò Ò � � Ô ÷ Ò Ô ÷ � Ò � � ø 
 Ð ý q � � � � � � � Ô ý � Ð � Ò �þ � � þ � Ô ÷ Ò ø 
 Ð ý � Ô ÷ Ò ø 
 Ð ýþ � � � � Ô ÷ Ò ø 
 Ð ý � Ô ÷ Ò ø 
 Ð ýþ � � � � Ô ÷ Ò ø 
 Ð ý � Ô ÷ Ò ø 
 Ð ýþ � � � � Ô ÷ Ò ø 
 Ð ý � Ô ÷ Ò ø 
 Ð ýþ � � ! � Ô ÷ Ò ø 
 Ð ý � Ô ÷ Ò ø 
 Ð ýû � � � � � 	 � õ � � � � � , � � & õ , � , � 	 % � 	 � � � 8 8 , � 	 � � �� ý 
 � � � Ò ø ø Ò ÷ ù Ð ø Ò ù � Ð ÷ � 
 þ � � þ � � � � � ÷ � � Ð ÷ � $ Ð � � Ò ÷ ö ÷ Ô � � ù Ò ù ø 
 Ò Õ Ô � � Ô � � ý Ñ � ý Õ Ô ÷ � Ð ø � Ô ýÔ ý ø 
 Ò � Ô � � Ò � ø � ý Ñ � � Ô ý � ø Ô ÷ � ý Ñ Ð ý ù � Ò Ð � ü ÷ Ò � Ò ý ø ù Ð ø Ð � � ø ø Ð � 
 � Ò ý ø � � ø Ð ÷ ø � ý Ñ Ô ý ö Ð Ñ Ò Õ Ô ü ÷ � �� � � Ò ø Õ Ô ÷ ø 
 � ý � Ô ÷ Ò ù Ò ø Ð � � � ý ø 
 Ò � Ð � � ü � Ð ø � Ô ý � ö ÷ Ò Ð ù � 
 Ò Ò ø � ø 
 Ð ø � � � � � Ò ö ÷ Ô � � ù Ò ùù ü ÷ � ý Ñ Z = R > P B E B A m r N H E N @ Y D > @ ; X N R G Y d @ K B G B A Z R A B G B s D E ? Ð ý � ù � Õ Õ Ò ÷ Ò ý ø ø � ö Ò � Ô Õù Ð ø Ð � Ô � � Ò � ø Ò ù ö ü ÷ � ü Ð ý ø ø Ô ÷ Ò Ñ ü � Ð ø Ô ÷ � � Ô ý � ø Ô ÷ � ý Ñ � � Ò Ð � ü ÷ Ò � Ò ý ø ÷ Ò 6 ü � ÷ Ò � Ò ý ø � ø Ô� Ð � � ü � Ð ø Ò ÷ Ò � Ò Ð � Ò � Ô Õ , Ï � õ � ÿ � ÿ � 
 Ò � � � Ð � � ü ø � � � k Ò ù Ð ø ø 
 Ò 7 Ð � � � � ø � � 	 
 Ò Õ Ô � � Ô � � ý Ñ� 
 Ð ÷ ø � ü � � Ð ÷ � k Ò � ø 
 Ô � Ò ÷ Ò Ñ ü � Ð ø Ô ÷ � � Ô ý � ø Ô ÷ � ý Ñ � � Ò Ð � ü ÷ Ò � Ò ý ø ÷ Ò 6 ü � ÷ Ò � Ò ý ø � Õ Ô ÷� 
 � � 
 ø 
 Ò 7 Ð � � � � ø � Ñ Ð ø 
 Ò ÷ � � Ô ý � ø Ô ÷ � ý Ñ Ô ÷ � Ò Ð � ü ÷ Ò � Ò ý ø ù Ð ø Ð Ô ý Ð ý Ô ý Ñ Ô � ý Ñ � Ð � � � �Ï � Ò Ð � Ò ý Ô ø Ò ø 
 Ð ø � Ð � Ò ù Ô ý Ô ü ÷ ü ý ù Ò ÷ � ø Ð ý ù � ý Ñ Ô Õ ø 
 Ò � � Ô ö Ò Ô Õ � Ô ü ÷ � ý Õ Ô ÷ � Ð ø � Ô ý÷ Ò 6 ü Ò � ø � ø 
 � � � 
 Ð ÷ ø ù Ô Ò � ý Ô ø � ý � � ü ù Ò Ð � � Ô ý Ñ Ô � ý Ñ � Ô ý � ø Ô ÷ � ý Ñ Ô ÷ � Ò Ð � ü ÷ Ò � Ò ý ø � ø 
 Ð øø 
 Ò 7 Ð � � � � ø � � Ð � � Ô � � Ò � ø Õ Ô ÷ ÷ Ò Ð � Ô ý � Ô ø 
 Ò ÷ ø 
 Ð ý ÷ Ò Ñ ü � Ð ø Ô ÷ � � Ô � ö � � Ð ý � Ò � ý Ô ÷ ù Ô Ò � � ø� ý � � ü ù Ò Ò � Ò ÷ � � Ô ý � ø Ô ÷ � ý Ñ Ô ÷ � Ò Ð � ü ÷ Ò � Ò ý ø ø 
 Ð ø ø 
 Ò 7 Ð � � � � ø � � Ð � 
 Ð � Ò � Ô ý ù ü � ø Ò ùÕ Ô ÷ ÷ Ò Ñ ü � Ð ø Ô ÷ � Ð ö ö � � � Ð � � � � ø � Ô ÷ ö Ò ÷ � � ø ø � ý Ñ ö ü ÷ ö Ô � Ò � � 	 Ô ø 
 Ò Ò # ø Ò ý ø ø 
 Ò 7 Ð � � � � ø �÷ Ò � � Ò � Ô ý Ð ý � � Ô ý � ø Ô ÷ � ý Ñ Ô ÷ � Ò Ð � ü ÷ Ò � Ò ý ø � ø Ô � ü ö ö Ô ÷ ø � ø � � Ð � � ü � Ð ø � Ô ý � Ô Õ , Ï � õ �ÿ � ÿ � 
 Ò � � � Ð � ÷ Ò � Ò Ð � Ò � � � ü � 
 ù Ð ø Ð Ð ý ù ø 
 Ò � Ô ÷ ÷ Ò � ö Ô ý ù � ý Ñ � Ð � � ü � Ð ø � Ô ý � Ò ø 
 Ô ù Ô � Ô Ñ � Ò �Õ Ô ÷ ö Ð ÷ ø � � ü � Ð ÷ ÷ Ò ö Ô ÷ ø � ý Ñ � Ò Ð ÷ � Ð ÷ Ò Ð � Ð � � Ð � � Ò � ý ø 
 Ò � ö ÷ Ò Ð ù � 
 Ò Ò ø � ø 
 Ð ø � � � � � Òö ÷ Ô � � ù Ò ù ù ü ÷ � ý Ñ � Ô ü ÷ � � � � ø �
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$ � 1 � � 	 , 1 � 	 , õ 	 õ , � 	 � , � 	� ý Ð ý Ò � Ð � � ù Ð ø Ò ù û ü � � � � � þ � � � � � ÷ � û Ð � Ò � � ü ø � � ÷ ø 
 ö ÷ Ô � � ù Ò ù ø 
 Ò Õ Ô � � Ô � � ý Ñ ù Ò � � ÷ � ö ø � Ô ýÔ Õ ø 
 Ò � Ð � ø Ò � Ð ø Ò ÷ ø ÷ Ò Ð ø � Ò ý ø ö ÷ Ô � Ò � � � � ø ø Ð � 
 � Ò ý ø � � � ú
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8 � Ï õ � � , � � 1 � 	 , õ� Ð ' Ò ü ö ö ÷ Ô � Ò � � � Ð ø Ò ÷ � � ù ÷ Ð � ý Õ ÷ Ô � 8 Ð ' Ò � Ò Ô ÷ Ñ � Ð  Ï Ð � � Õ � � � 
 � � 
 � � ý Ô ÷ ø 
 Ô Õ ø 
 Ò Õ Ð � � � � ø � �	 
 Ò � Ð ø Ò ÷ � � � 
 � Ô ÷ � ý Ð ø Ò ù Ð ý ù ù � � ø ÷ � � ü ø Ò ù ø Ô ø 
 Ò Ï ü � ö Ð ý ù Ï Ð ö Ò ÷ � ö Ò ÷ Ð ø � Ô ý � � ø 
 Ò � 
 Ò � � � Ð � �� ö Ò ÷ Ð ø � Ô ý � Ð ý ù ø 
 Ò Ï � � � Ô Ô ù � � ø ü ù � � � � �� ý Ð ý Ò � Ð � � ù Ð ø Ò ù � ö ÷ � � � � � þ � � � � � ÷ � � ü ø � � ÷ ø 
 � Ð � Ð � ' Ò ù ø Ô ö ÷ Ô � � ù Ò Ð ù ù � ø � Ô ý Ð �� ý Õ Ô ÷ � Ð ø � Ô ý Ô ý ø 
 Ò � Ô ü ÷ � Ò Ô Õ ø 
 Ò ö ÷ Ô � Ò � � � Ð ø Ò ÷ � ü ö ö � � � � ø ø Ð � 
 � Ò ý ø þ � � � � ý Ð ý Ò � Ð � � ù Ð ø Ò ù� ö ÷ � � �  � þ � � � � � ÷ � � ü ø � � ÷ ø 
 ö ÷ Ô � � ù Ò ù ø 
 Ò Õ Ô � � Ô � � ý Ñ ÷ Ò ö � � �1 Ð ø Ò ÷ � � ö ü � ö Ò ù Õ ÷ Ô � ø 
 Ò � Ð � � ý Ò õ � � Ò ÷ � ý ø Ô � Ï 8 Ð ' Ò � 7 ÷ Ô � � Ï 8 Ð ' Ò � ø 
 Ò � Ð ø Ò ÷ � �ö ü � ö Ò ù Ð ö ö ÷ Ô # � � Ð ø Ò � � � Ò � Ò ý � � � Ò � ø Ô ø 
 Ò � Ð � � ý Ò õ � � Ò ÷ 	 ÷ Ò Ð ø � Ò ý ø Ï � Ð ý ø � Ô � Ð ø Ò ù� � ø 
 � ý ø 
 Ò ü ø � � � ø � Ò � Ð ÷ Ò Ð Ô Õ ø 
 Ò � � � � � � ø ø 
 Ò ö � Ð ý ø ø 
 Ò � Ð ø Ò ÷ � � ø ÷ Ò Ð ø Ò ù Õ Ô ÷ ø ü ÷ � � ù � ø � �	 ü ÷ � � ù � ø � � � � � Ô ü ù � ý Ò � � Ô ÷ 
 Ð k � ý Ò � � Ô Õ ø 
 Ò � Ð ø Ò ÷ � Ð ü � Ò ù � � � ý ù � � � ù ü Ð � ö Ð ÷ ø � � � Ò � � ø Ô ø Ð �� ü � ö Ò ý ù Ò ù Ô ÷ ù � � � Ô � � Ò ù � Ô � � ù � � �� � Ï � 	 � " 8 , 1 � 	 , õÏ Ô ø Ð � � Ò � Ð ø Ò ÷ � ù ÷ � ý ' � ý Ñ 6 ü Ð � � ø � � Ð ø Ò ÷ � Õ Ô ÷ ø 
 Ò Ï Ð ö Ò ÷ Ð ý ù Ï ü � ö � ö Ò ÷ Ð ø � Ô ý � � � ù ÷ Ð � ý Õ ÷ Ô �ý Ò Ð ÷ � � � Ô � ö Ð ý � Ô � ý Ò ù � Ò � � � Ð ý ù � 
 � Ô ÷ � ý Ð ø Ò ù �� � 8 � � % 7 � 8 8 �: ; @ ; D ? @ B G X @ A D X Q R ; D a m a b c n m [ > U S R A F B > A C X D E K > B F D X A C D < @ K B G B A Z H E G @ ; X < B G G E @ E E C = I ;� Ò � Ô � � � ø ø Ð � 
 � Ò ý ø � � � ú1 Ò 
 Ð � Ò ø � Ô � Ô ý  � Ô � � Ò ÷ � � Ð � � � Ð � � ÿ � Ô � � ù � Ð � ø Ò � Ð ý ù Õ � � � � � � ý Ò � � Õ Ô ÷� Ô ý � ø ÷ ü � ø � Ô ý Ð ý ù ù Ò � Ô � � ø � Ô ý ù Ò � ÷ � � Ð ý ù ø 
 Ò Ô ø 
 Ò ÷ � � ü � Ò ù Õ Ô ÷ ö ÷ � � Ð ÷ � � � ö Ð ö Ò ÷ Ð ý ùö Ð ö Ò ÷ ÷ Ò � Ð ø Ò ù � Ð � ø Ò h � ø � � Ð � ü �  ø � ø � Ò % � Ð ý ù Õ � � � � 	 
 Ò ÷ Ò � � Ð � � Ô Ô ý Ò � Ð ý ù ÷ Ò � � Ð � Ð ø � Ô ýÐ ÷ Ò Ð � ÷ Ò Õ Ò ÷ ÷ Ò ù ø Ô Ð � ø 
 Ò � � ü ù Ñ Ò � Ð � � ý � ý 7 � Ñ ü ÷ Ò �  � þ � � ø � � � Ô � Ð ø Ò ù ý Ò Ð ÷ ø 
 Ò ö ÷ � � Ð ÷ �� � Ð ÷ � Õ � Ò ÷ � � ø � � ü � Ò ù Õ Ô ÷ ø 
 Ò ù � � ö Ô � Ð � Ô Õ ù Ò � Ð ø Ò ÷ Ò ù � � ü ù Ñ Ò ø Ð ' Ò ý Õ ÷ Ô � ø 
 Ò ö ÷ � � Ð ÷ �� � Ð ÷ � Õ � Ò ÷ Ð ý ù � Ô � � Ò ÷ Ð � 
 ÷ Ò � Ô � Ò ù Õ ÷ Ô � ø 
 Ò Ð � 
 � Ò ø ø � � ý Ñ � Ð � � ý � �� � õ � 1 � � 	 , õ � � 8	 
 Ò � Ð 2 Ô ÷ ÷ Ð � � Ð ø Ò ÷ � Ð � � Ð ÷ Ò úÏ � ý Ò Ð ý ù 
 Ð ÷ ù � Ô Ô ù � Ô Ñ �	 
 Ò � Ð 2 Ô ÷ Õ ü Ò � � Ð ÷ Ò 
 Ô Ñ Õ ü Ò � � � 
 � ö ö Ò ù � Ô Ô ù � Ð � ø Ò � � 	 7 % � ø � ÷ Ò ù Ò ÷ � � Ò ù Õ ü Ò � � � ý Ð ø ü ÷ Ð � Ñ Ð �Ð ý ù Ô � � �
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Ï � Ï õ � � , � � % , � � õ � Ï 	 � � �� ö ÷ Ô � Ò � � ù Ò � � ÷ � ö ø � Ô ý ö ÷ Ô � � ù Ò ù � � � õ � � � 
 Ô � ý Ô ý ø 
 Ò Õ Ô � � Ô � � ý Ñ ö Ð Ñ Ò � � ø ø Ð � 
 � Ò ý ø � � �
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� ø ø Ð � 
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CPCN violates that prohibition by disproportionately subjecting the black residents of 


Brandywine to air pollution and other negative impacts based on their race.    


 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.1  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role at the federal level. 


We also request that the Civil Rights Division of the Department of Justice play an active role in 


coordinating these federal investigative and enforcement actions, consistent with the mission of 


the Federal Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, a cooperative community 


needs assessment, and a comprehensive traffic assessment in Brandywine); b) conduct a full 


and fair consideration of alternatives that would avoid such disparate impacts;  and c) require 


that any decision to issue a new or revised CPCN is conditioned on Mattawoman taking steps 


to ameliorate the negative impacts of the Mattawoman project upon Brandywine’s 


predominantly black community, including regularly conducting and reporting on air quality 


monitoring for all pollutants of concern and taking measures to ameliorate traffic congestion.2 If 


the PSC, MDE, and MDNR do not come into compliance voluntarily, Complainants request that 


DOT and EPA suspend or terminate the federal financial assistance that those agencies receive.3 


 


I. PARTIES 


A. Complainants 


 


                                                      
1 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


2 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements.   


3 See, e.g., Letter from Peter M. Rogoff, Adm’r, Fed. Transit Admin., to Steve Heminger, Exec. Dir., Metro. 


Transp. Comm’n, & Dorothy Dugger, Gen. Manager, S.F. Bay Area Rapid Transit Dist.  (Jan. 15, 2010), 


available at http://www.bart.gov/sites/default/files/docs/BART_MTC_Letter_On_OAC.pdf (notifying 


state agencies that they were “in danger of losing federal funding” from the Federal Transit 


Administration because of Title VI noncompliance).  
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Brandywine TB Coalition is a community‐based membership organization dedicated to 


encouraging smart and sustainable development in Brandywine and southern Prince George’s 


County, Maryland. Its goals include protecting the environment, improving public health, 


creating jobs, expanding economic opportunity, and improving overall quality of life. In 


addition to its organizational work to ensure that Brandywine receives its fair share of the 


benefits of development without shouldering an unfair share of its costs, Brandywine TB 


Coalition has many members in Brandywine and its immediate environs who will be adversely 


affected by the approved power plant. The board and membership of the Brandywine TB 


Coalition reflect the racial demographics of the local community. 


 


Patuxent Riverkeeper is a nonprofit organization dedicated to the restoration and 


preservation of the Patuxent River and its watershed. Its mission goes beyond water quality to 


encompass the environmental health of local communities, particularly those suffering from 


acute environmental injustice such as Brandywine. Patuxent Riverkeeper has been a robust 


advocate in opposition to environmentally unsustainable development. It has joined in lawsuits 


challenging air and water pollution from the nearby Chalk Point generating station, and 


opposed pollution trading schemes that would cause certain communities to bear a 


disproportionate pollution burden.  Several members of Patuxent Riverkeeper live in 


Brandywine and will be adversely affected by the Mattawoman gas plant. 


 


B. Recipients 


 


The PSC is an “independent unit in the Executive Branch” of the State of Maryland. MD 


Code, Public Utilities, § 2‐101. Under Maryland law, the PSC is responsible for the issuance of 


CPCNs, which are prerequisite to the construction of power generating stations in Maryland. 


MD Code, Public Utilities, §§ 7‐207, 208.  Other state, federal, and private entities participate in 


the CPCN process, and the PSC plays a coordinating role. The PSC is required to consider “the 


public safety, the economy of [Maryland], the conservation of natural resources, and the 


preservation of environmental quality” as it carries out its duty to supervise and regulate 


utilities. MD Code, Public Utilities, § 2‐113. As described below, the PSC is a recipient of federal 


funds. 


 


  MDE is an agency of the State of Maryland, charged with protecting Maryland’s 


environment. MD Code, Environment § 1‐401. MDE’s responsibilities include the 


administration of state and federal anti‐air pollution laws. MD Code, Environment §§ 1‐301(a), 


2‐103(b). See also id. § 2‐102. MDE plays a key role in the development of CPCNs for generating 


facilities: The PSC is required to incorporate into the CPCN requirements of federal and state 


environmental laws identified by MDE as well as “methods and conditions” for achieving 


compliance with those requirements, and the PSC is prohibited from adopting any methods or 


conditions that MDE determines are inconsistent with federal and state environmental laws. 


MD Code, Public Utilities § 7‐208(g).  The requirements identified by MDE are incorporated into 
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the CPCN as licensing conditions, and are binding on the recipient upon issuance of the CPCN. 


MDE is a recipient of federal funds. 


 


  Like MDE, MDNR is an agency of the State of Maryland. MDNR is charged with 


managing and preserving the state’s natural resources. MD Code, Natural Resources § 1‐101. 


MDNR administers Maryland’s Power Plant Research Program, which plays an important role 


in the CPCN application process by conducting studies that include “plant site evaluation and 


related environmental and land use considerations,” and making recommendations to the PSC 


on the merits of applications and conditions to be incorporated into the final CPCN. See MD 


Code, Natural Resources §§ 3‐303, 3‐306.  MDNR is a recipient of federal funds. 


 


II. JURISDICTION 


  Title VI’s prohibition on discrimination applies to all recipients of federal funds: “No 


person in the United States shall, on the ground of race, color, or national origin, be excluded 


from participation in, be denied the benefits of, or be subjected to discrimination under any 


program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Acceptance of 


federal funds, including DOT and EPA assistance, creates an obligation on the recipient to 


comply with Title VI and the federal agencies’ implementing regulations.4 As explained below, 


the PSC, MDE, and MDNR are programs or activities receiving federal financial assistance, and 


are therefore subject to the requirements of Title VI and applicable implementing regulations. 


 


A. Program or Activity  


 


  The PSC, MDE, and MDNR are programs or activities within the ambit of Title VI. Title 


VI defines program or activity as “all of the operations of . . . a department, agency, special 


purpose district, or other instrumentality of a State or of a local government . . . any part of 


which is extended Federal financial assistance.” 42 U.S.C. § 2000d‐4a.  Accordingly, if any part 


of a listed entity receives federal funds, the whole entity is covered by Title VI. Ass’n of Mex.‐


Am. Educ. v. California, 195 F.3d 465, 474‐75 (9th Cir. 1999), rev’d in part on other grounds, 231 F.3d 


572 (9th Cir. 2000) (en banc).  
 


The PSC, MDE, and MDNR are agencies or instrumentalities of the State of Maryland. 


Accordingly, they meet the definition of program or activity under Title VI and must comply 


with Title VI in implementing all of their work, regardless of how they spend the funds received 


from DOT and EPA.  


B. Federal Financial Assistance  


   


                                                      
4 Regulations for both EPA and DOT require that applicants for agency funds give “assurance” that they 


will comply with the agency’s Title VI implementing regulations. 40 C.F.R. § 7.80(a)(1) (EPA regulations); 


49 C.F.R. § 21.7a(1) (DOT regulations). 
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  The PSC, MDE, and MDNR are recipients of federal financial assistance as defined in 


DOT and EPA’s Title VI implementing regulations.   


 


DOT regulations define “[r]ecipient” as “any State. . . or any political subdivision 


thereof, or instrumentality thereof, any public or private agency, institution, or organization, or 


other entity, or any individual, in any State . . . to whom Federal financial assistance is 


extended, directly or through another recipient. . . .” 49 C.F.R. § 21.23. Similarly, EPA’s Title VI 


regulations define a “[r]ecipient” as “any State or its political subdivision, any instrumentality 


of a State or its political subdivision, any public or private agency, institution, organization, or 


other entity, or any person to which Federal financial assistance is extended directly or through 


another recipient . . . .” 40 C.F.R. § 7.25.  


 


The PSC receives federal financial assistance in the form of pipeline safety base grants 


awarded by DOT’s Pipeline and Hazardous Materials Safety Administration (“PHMSA”). 


According to PHMSA, the PSC received a Natural Gas Pipeline Safety Base Grant in the amount 


of $533,783 and a Hazardous Liquid Pipeline Safety Base Grant in the amount of $39,331 for 


fiscal year 2016.5   


 


MDE and MDNR receive federal financial assistance in the form of grants from EPA. 


According to USASpending.gov, as of May 2, 2016, MDE has received $2,368,937 from EPA in 


fiscal year 2016 so far, including Performance Partnership Grants totaling $1,985,937.6 For the 


same period, MDNR has received $1,818,966 from EPA so far.7  


 


Because the PSC receives financial assistance from DOT, it is subject to Title VI and DOT 


regulations. Because MDE and MDNR receive financial assistance from EPA, they are subject to 


Title VI and EPA regulations. 


 


C. Timeliness  


 


Both DOT and EPA require that Title VI complaints be filed within 180 days of the 


alleged discriminatory act. 49 C.F.R. § 21.11(b) (DOT Title VI regulations); 40 C.F.R. § 7.120(b) 


                                                      
5 PHMSA Announces over $54 Million in Pipeline Safety Grants to Support State Pipeline Safety Programs, 
PHMSA (Sept. 1, 2015), http://phmsa.dot.gov/pipeline/phmsa‐announces‐over‐54‐million‐in‐pipeline‐


safety‐grants‐to‐support‐state‐pipeline‐safety‐programs.  In addition, the PSC is a recipient of federal 


funds because PHMSA awarded the PSC Pipeline Safety Base Grants in the amount of $566,311 in fiscal 


year 2015 and $456,035 in fiscal year 2014, the most recent fiscal years for which data on these programs is 


available through USASpending.gov.   
6 USASpending, http://www.usaspending.gov (enter “169640062,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   


7 USASpending, http://www.usaspending.gov (enter “033425385,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   
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(EPA Title VI regulations).8 This complaint is timely because it is based on the CPCN granted to 


Mattawoman Energy, LLC on November 13, 2015, for the construction of a nominally‐rated 990 


megawatt natural gas‐fired power plant.  


 


D. Other Jurisdictional and Prudential Considerations 


 


This complaint satisfies all other jurisdictional and prudential considerations laid out in 


Title VI, DOT and EPA’s implementing regulations, and EPA’s Interim Case Resolution 


Manual. Specifically, this complaint is in writing and is submitted by groups that are authorized 


to submit a complaint on behalf of individuals who are directly impacted by violations of Title 


VI.9 DOT and EPA have subject matter jurisdiction over this complaint because it alleges 


discrimination based on race in violation of Title VI of the Civil Rights Act of 1964.  


 


This complaint also contains unique civil rights allegations that have not been alleged in 


any court proceeding, including allegations specific to the Mattawoman plant and systemic 


allegations relating to the criteria, methods, and procedures of the PSC, MDE, and MDNR, and 


their systemic and disproportionate effects on the basis of race.  


 


A state court challenge to the CPCN, In Re: In the Matter of Petition of John T. Bradley, et al. 


for Judicial Review of the Decision of Public Service Commission of Maryland, Civil Action No. 24‐C‐15‐


006830¸ Circuit Court for Baltimore City, presents no obstacle to accepting and investigating this 


complaint. The petitioners in that case do not make civil rights allegations, much less “the same 


civil rights allegations.”10 Instead, the petitioners in state court request that the CPCN be 


remanded to the PSC on two bases only: First, that the PSC did not articulate the basis of its 


decision to issue the CPCN sufficiently to enable judicial review; and second, that the PSC 


erroneously denied the petitioners’ intervention in the administrative proceeding concerning 


                                                      
8 DOT and EPA have authority to waive or extend the 180‐day deadline. 49 C.F.R. § 21.11(b); 40 C.F.R. 


§ 7.120(b). 


9 EPA, Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits 


(Draft Revised Investigations Guidance), 65 Fed. Reg. 39,667, 39,672 (June 27, 2000) (listing jurisdictional 


criteria applicable to Title VI complaints).   


10 EPA’s Interim Case Resolution Manual (“CRM”) suggests that EPA’s Office of Civil Rights (“OCR”) might 


decline to review a Title VI complaint if “[t]he same civil rights allegations have been filed by the 


complainant against the same recipient with state or federal court individually or through a class action.” 


As the CRM recognizes, this consideration is not a jurisdictional bar to accepting and investigating a 


complaint, but rather a prudential rule governing the timing of investigations. It does not and could not 


justify a refusal to exercise jurisdiction over a complaint meeting the jurisdictional requirements of Title 


VI. In any event, in this matter “the same civil rights allegations” have not been presented to any court. 


Further, the CRM provides that “[a] complaint may be re‐filed with OCR within 30 calendar days 


following termination of the court proceeding if there has been no decision on the merits or settlement of 


the complaint civil rights allegations. (Dismissal with prejudice is considered a decision on the merits.)” 


Interim CRM (Dec. 1, 2015) at 12.  
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the CPCN. See Petitioners’ Memorandum in Support of Petition for Judicial Review (attached as 


Exhibit 8). The petitioners do not allege violations of Title VI or any other civil rights law or 


obligation.  


 


Moreover, this complaint seeks unique relief from DOT and EPA — compliance with 


Title VI.  Complainants ask DOT and EPA to investigate this complaint and take steps to 


remedy noncompliance with Title VI by the PSC, MDE, and MDNR, including suspending or 


terminating their federal funding if necessary. This relief is not available through the pending 


action in Baltimore City Circuit Court. If the petitioners in state court are successful, the PSC 


may be required to grant intervention to those petitioners or to provide a more detailed 


justification for its decision to issue the CPCN, but the court decision will not prevent the PSC, 


MDE, and MDNR from continuing the discriminatory approach reflected in the CPCN of 


November 13, 2015.  


 


III. BACKGROUND 


A. Brandywine 


 


Brandywine is an unincorporated community in Prince George’s County, Maryland, 


located approximately 11 miles southeast of Washington, D.C. According to the U.S. Census 


Bureau, the Brandywine census‐designated place has a land area of approximately 21 square 


miles and a a population of 6,719 that is 72.2  black.11 Brandywine has a long history as a 


farming community, but in recent years and decades it has been the site of significant 


development as the population of the Washington, D.C. metropolitan area has grown. Two 


major roads, MD Route 5 and US Route 301, run through the community, leading to severe 


traffic congestion and concomitant problems of noise, air pollution, and safety for residents.  


 


Exhibit 1 to this complaint is a map showing the community of Brandywine, the 


approved location of the Mattawoman gas plant, and the location of the other fossil fuel‐fired 


power plants that are either in operation or under construction in and around Brandywine. 


According to data from EJScreen, the population within ten miles of the approved location of 


the Mattawoman gas plant is 67 percent black, and the population within five miles is also 67 


percent black.12   


 


As Exhibit 1 shows, Brandywine is bordered by several other fossil fuel‐fired power 


plants. Brandywine is already home to an operational 289 megawatt natural gas‐fired power 


plant known as Panda Brandywine.13 A 2563 megawatt coal, oil, and natural gas‐fired power 


plant, Chalk Point Generating Station, is located approximately 12 miles southeast of 


                                                      
11 U.S. Census FactFinder, http://factfinder.census.gov (search “Brandywine CDP, MD”).    


12 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen. 


13 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 at 11 (attached as Ex. 9). 
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Brandywine.14 In addition to the Mattawoman plant that is the subject of this complaint, two 


more fossil fuel‐fired power plants are under construction near Brandywine: the 755 megawatt 


gas‐fired PSEG Keys Energy Center less than one mile east,15 and the 725 megawatt gas‐fired 


CPV St. Charles Energy Center approximately 5 miles south.16 When all of the approved fossil‐


fuel fired power plants are constructed, there will be a total of three large gas‐fired power 


plants in the immediate vicinity of Brandywine, all within three miles of one another. There will 


be a total of five large fossil fuel‐fired power plants within 13 miles of Brandywine.   


 


Exhibit 2 is a map showing the proximity of the Mattawoman, Keys, and Panda 


Brandywine fossil fuel‐fired power plants to the public schools in Brandywine. Students at 


these schools are at risk from air pollution, noise, and traffic associated with the power plants. 


 


  Brandywine is the site of numerous open pit sand or gravel mines, a coal ash disposal 


facility, a facility that processes soil contaminated with petroleum products and heavy metals, 


and the Brandywine DRMO Superfund site, which was used to store hazardous military and 


governmental waste.17 The Superfund site poses a potential risk to groundwater. Given that 


many Brandywine residents still rely on well water, the heavy industrial activity in residential 


parts of this community is particularly concerning. For instance, a facility that treats soil 


contaminated with petroleum products and heavy metals is centrally located within 


Brandywine. According to the company’s website, its treatment process produces air pollutants, 


such as sulfur and nitrogen oxides, that will also be emitted by the local power plants.18 A coal 


ash disposal site and several active sand and gravel mines contribute to air quality so poor that 


residents in some parts of town cannot open their windows, and a layer of ash and dust 


regularly gathers on homes and cars. 


 


Brandywine is located in Prince George’s County, which is designated as failing to attain 


national air quality standards for ozone, and until recently was also designated nonattainment 


                                                      
14 Id.  


15 PSEG Keys Energy Center, PSEG, https://www.pseg.com/family/power/fossil/stations/keys_energy.jsp.    


16About CPV St. Charles, St. Charles Energy Center, http://www.cpvstcharles.com/about‐sc.php.  


17 According to EPA, the risk to groundwater from the Brandywine DRMO site is still under 


investigation. EPA Superfund Program, BRANDYWINE DRMO, BRANDYWINE, MD, U.S. EPA, 


https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0304462. See also, Juliet Eilperin, 


“Environmental justice issues take center stage,” The Washington Post (Nov. 21, 2010), 


http://www.washingtonpost.com/wp‐dyn/content/article/2010/11/21/AR2010112103782.html.  


18 Oil Operations Permit No. 2010‐OPS‐14480 (Nov. 30, 2009) (attached as Exhibit 10); Soil Safe, Thermal 


Desorption, http://www.soilsafe.com/services/thermal_desorption. 
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for fine particulate matter, or PM 2.5.19 According to the U.S. Census Bureau, the population of 


Prince George’s County is 64.7 percent black. 


 


Despite the high number of nearby power plants and other pollution sources, the 


cumulative impacts of this pollution on the health and welfare of Brandywine’s residents have 


not been adequately studied. Many Brandywine residents feel they been forced to bear an 


unfair and disproportionate share of the cost of development while receiving little benefit, 


economically or in terms of quality of life.  


 


B. Approval of the Mattawoman Plant. 


Mattawoman Energy, LLC filed an application for a Certificate of Public Convenience 


and Necessity with the Maryland PSC on July 19, 2013.20 At that time, Mattawoman proposed to 


build a gas‐fired power plant with a capacity of 859 megawatts and a 230‐kilovolt transmission 


line. Mattawoman requested a waiver of the normal requirement to provide notice at least two 


years before beginning construction, which the PSC granted. The PSC delegated the proceeding 


to the Public Utility Law Judge Division, which oversaw the following process: 


 


 On July 30, 2013, the PSC set a deadline of August 22, 2013, for filing petitions to 


intervene in the proceeding. The PSC ordered the company to publish notice of the 


August 22 deadline in a newspaper of general circulation by August 19.  


 


 Mattawoman’s advertisement ran in the Enquirer‐Gazette on August 15, less than one 


week before the deadline for filing petitions to intervene. No other efforts were made to 


inform the community of the impending deadline. The Enquirer‐Gazette is an obscure 


local paper, one of a group of local weeklies that was in terminal financial straits and 


that have recently been closed or sold to newspapers outside the area. The Enquirer‐


Gazette had few, if any, paid subscribers in the town or zip code of Brandywine during 


2013‐2015, and no longer offers home delivery anywhere in Prince George’s County.  


 


 On October 16, 2013, well after the August 22 deadline for intervention, the U.S. Air 


Force filed a petition to intervene in the proceeding. The PSC granted the petition to 


intervene on November 13, 2013. 


 


                                                      
19 Prince George’s County was designated non‐attainment for fine particulate matter until November 


2014, when it was re‐designated as a maintenance area for that pollutant. U.S. EPA, Maryland 


Nonattainment/Maintenance Status for Each County by Year for All Criteria Pollutants, Green Book 


Nonattainment Areas (April 22, 2016), https://www3.epa.gov/airquality/greenbk/anayo_md.html.   


20 The docket for the CPCN proceedings is available on the PSC website, http://www.psc.state.md.us/ 


(search for matter number 9330).  
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 Many residents of Brandywine who eventually heard about plans to build a gas plant 


nearby did not realize that those plans were in addition to the already‐approved Keys 


plant. They mistakenly assumed that only one new large gas plant was proposed to be 


sited in their community. 


 


 On September 9, 2013, the PSC issued an order to expedite decision on the application. 


The order provided for a final decision within ten months, in July 2014.  


 


 On February 19, 2014, the PSC suspended the proceeding indefinitely at the request of 


MDNR, which had learned that several aspects of the project were not ready for review, 


and in fact were still in the early stages of planning. 


 


 On October 29, 2014, the PSC recommenced the proceeding, with a new target date in 


July 2015 for a final decision. 


 


 Mattawoman revised its CPCN application several times in 2014 and 2015, including a 


major revision on January 30, 2015, that increased the capacity of the plant from 859 


megawatts to 990. On March 13, 2015, the PSC reset the schedule for the proceedings, 


with a new target date of September 30, 2015, for its final decision. 


 


 Following further revisions to Mattawoman’s application received in mid‐2015, on July 9 


the PSC scheduled a new public hearing and comment deadline of August 20, 2015. 


 


 On July 21, 2015, the PSC held a public hearing at the Brandywine Volunteer Fire 


Department.  


 


 On August 17, 2015, fifteen residents of Prince George’s County and three residents of 


Charles County filed a petition to intervene in the proceeding. On September 25, 2015, 


the PSC denied the local residents’ petition to intervene, calling it untimely and unfairly 


prejudicial to Mattawoman and the government. 


 


 MDE and MDNR recommended approving the plant subject to conditions without 


conducting any environmental justice review or review of the potential for the project to 


have disparate racial impacts. 


 


 On October 13, 2015, the PSC published a tentative order proposing to grant 


Mattawoman a CPCN. The PSC stated that the proposed order would become final on 


November 13 unless an administrative appeal was filed by a party to the proceeding. 


Because the local residents had been denied intervention three weeks earlier, they could 


not appeal the proposed order. 
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 On November 13, 2015, noting that no administrative appeals had been filed, the PSC 


reissued its tentative order as a final order.21  


 


C. Public Comments. 


 


In written submissions and at public hearings, concerned community members alerted 


the PSC to the adverse impacts of the proposed Mattawoman plant and the racially disparate 


nature of those impacts. At the July 21, 2015 public comment hearing, citizens testified before 


the PSC and voiced concern about the following aspects of the proposed Mattawoman plant 


and the CPCN application proceedings:  


 


 Increased traffic during construction of the plant, exacerbating Brandywine’s 


existing problem with traffic congestion.  


 


 The cumulative impact of having multiple large fossil fuel power plants in a 


concentrated area on local air quality, including increased emissions of ozone 


precursors.  


 


 The absence of local air quality monitoring stations in Brandywine, and Prince 


George’s County’s persistent failure to attain national air quality standards for 


ozone.   


 


 Shortcomings and defects in the modeling of air quality impacts, including failure to 


consider emissions from local road traffic.  


 


 Failure to adequately notify or engage the local community in the CPCN application 


proceedings.  


 


 Failure to consider the racially disparate impact of the Mattawoman plant and other 


facilities on Brandywine’s predominantly black community.  


 


 The transformation of Brandywine into a “sacrifice zone” for the region’s 


development through the construction of the Mattawoman plant and other large 


fossil fuel plants nearby. 


 


The briefs submitted to the PSC in support of the citizens’ unsuccessful petition to 


intervene identify shortcomings in the CPCN approval process, including failure to provide 


adequate public notice of the proceedings and failure to include in the proceedings any party 


                                                      
21 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015). The full order is attached as Exhibit 


5 to this complaint. 
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fairly representing the interests of the local community.22 Citizens’ briefs also notified the PSC 


of the applicability of Title VI of the Civil Rights Act to federally‐funded Maryland agencies and 


the concomitant requirement to conduct an environmental justice analysis of the proposed plant 


in light of the surrounding area’s predominantly black population.23   


 


D. The PSC Decision. 


 


  The PSC’s final order grants Mattawoman a CPCN subject to conditions written by MDE 


and MDNR.24   


 


  The order acknowledges the negative impacts of the power plant, but fails to require the 


Mattawoman Plant to take reasonable steps to ameliorate those impacts. The PSC finds that the 


concentration of pollution sources in Brandywine is “unfortunate” and notes that “the negative 


impacts of the plant fall most severely on Brandywine while the benefits are distributed across a 


much larger geographic area”: 


 


An allegation was made in public comments that the Brandywine area was targeted for 


new projects by power plant companies due to its racial and economic demographics. I 


find that there is no evidence of any improper motive or conduct by Mattawoman in its 


choice of a location for the Project. It is very hard to find locations in Maryland which 


have the infrastructure needed to support a power plant that does not have other areas 


of legal restrictions which makes those locations unsuitable. It is unfortunate for 


Brandywine that it is a suitable and legally available area for proposed power plant 


projects. If a proposed plant to be sited in Brandywine meets all legal requirements (at 


all governmental levels), the fact that other plants are located nearby is not a legal 


restriction to another one being built. This is true even though the negative impacts of a 


plant fall most severely upon Brandywine while the benefits are distributed across a 


much larger geographic area.25 


   


  The PSC acknowledges that there will be noise pollution from the plant, but finds that 


the noise pollution is “limited.” With regard to air and water pollution, the PSC simply defers to 


the conclusion of MDE and MDNR that all environmental laws will be satisfied: “If the state 


experts were not convinced that [the gas plant can be constructed and function within all 


                                                      
22 Notice on behalf of Proposed Intervenors Mattawoman Watershed Society, (the Citizens) and Reply to 


Response of Mattawoman Energy LLC to Joint Petition to Intervene, PSC Case No. 9330, Dkt. No. 113 


(Sept. 17, 2015).  


23 Id. at A4‐A5. 


24 Initial Recommended Licensing Conditions, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) (“CPCN 


Conditions”). The CPCN Conditions are attached as Exhibit 6 to this complaint. 


25 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015) at 10‐11. 
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applicable air and water laws and regulations], they would have testified to that effect and 


would have opposed the Projectʹs construction. I place my trust in their experience[.]” 


 


  The PSC agrees that notice to the public was ineffective because notice was placed in 


newspapers not read by the public. 


 


  The PSC refers to the community’s concerns about environmental justice as “strident.” 


Based on a finding of no evidence of intentionally racist conduct by Mattawoman Energy, the 


PSC concludes that the community’s concerns are unfounded, stating that the concentration of 


pollution sources in Brandywine “is not a legal restriction to another one being built.” The PSC 


does not address whether the CPCN will have a racially discriminatory effect.  


 


IV. LEGAL BACKGROUND 


DOT regulations implementing Title VI state that “[n]o person in the United States shall, 


on the grounds of race, color, or national origin be excluded from participation in, be denied the 


benefits of, or be otherwise subjected to discrimination under, any program to which this part 


applies.” 49 C.F.R. § 21.5(a). These regulations also include the following prohibitions of specific 


discriminatory acts by recipients of federal funds:  


 


(2) A recipient, in determining the types of services, financial aid, or other benefits, or 


facilities which will be provided under any such program. . . may not, directly or 


through contractual or other arrangements, utilize criteria or methods of administration 


which have the effect of subjecting persons to discrimination because of their race, color, 


or national origin, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program with respect to individuals of a 


particular race, color, or national origin. 


 


(3) In determining the site or location of facilities, a recipient or applicant may not make 


selections with the purpose or effect of excluding persons from, denying them the 


benefits of, or subjecting them to discrimination under any program to which this 


regulation applies, on the grounds of race, color, or national origin; or with the purpose 


or effect of defeating or substantially impairing the accomplishment of the objectives of 


the Act or this part. 


 


49 C.F.R. § 21.5(b). 


 


A recipient may not make a selection of a site or location of a facility if the purpose of 


that selection, or its effect when made, is to exclude individuals from participation in, to 


deny them the benefits of, or to subject them to discrimination under any program or 


activity to which this rule applies, on the grounds of race, color, or national origin; or if 
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the purpose is to, or its effect when made will, substantially impair the accomplishment 


of the objectives of this part. 


 


 49 C.F.R. § 21.5(d). 


 


EPA regulations implementing Title VI state that “[n]o person shall be excluded from 


participation in, be denied the benefits of, or be subjected to discrimination under any program 


or activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. 


§ 7.30. The regulations also provide a non‐exclusive list of specific, prohibited discriminatory 


acts:  


 


(b) A recipient shall not use criteria or methods of administering its program or activity 


which have the effect of subjecting individuals to discrimination because of their race, 


color, national origin, or sex, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program or activity with respect to individuals 


of a particular race, color, national origin, or sex. 


 


(c) A recipient shall not choose a site or location of a facility that has the purpose or 


effect of excluding individuals from, denying them the benefits of, or subjecting them to 


discrimination under any program or activity to which this part applies on the grounds 


of race, color, or national origin or sex; or with the purpose or effect of defeating or 


substantially impairing the accomplishment of the objectives of this subpart. 


 


 40 C.F.R. § 7.35. 


 


  These regulations make clear that discrimination on the basis of race is a violation of 


Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. 


§ 7.35(c).  


  


V. VIOLATIONS OF TITLE VI  


Complainants allege that the PSC, MDE, and MDNR have discriminated against the 


predominantly black community in and around Brandywine on the basis of race by issuing a 


CPCN to Mattawoman Energy, LLC for construction of the Mattawoman gas plant.  


 


1. Issuance of the CPCN constitutes discrimination on the basis of race because the 


CPCN will adversely and disproportionately impact the black community in 


and around Brandywine by:  


a. contributing to air pollution in a black community that is already 


overburdened by several local sources of pollution and afflicted by poor 


air quality; 


b. contributing to noise in a black community already afflicted by noise; 







May 11, 2016 
Page 15 
 
 


 
 


c. contributing to traffic congestion in a black community already afflicted 


by traffic congestion and lack of public transportation; and 


d. depressing property values in a black community already afflicted by 


lack of economic opportunity.  


The PSC, MDE, and MDNR had the capacity to prevent these racially 


disproportionate adverse impacts by not issuing the CPCN, or requiring that the 


facility be sited or operated in a manner that would eliminate or mitigate its 


racially disproportionate impact. 


 


2. The PSC, MDE, and MDNR used criteria and methods that have the effect of 


discriminating on the basis of race by issuing the CPCN without 


a. performing an assessment of the potential for the CPCN to have a 


racially disproportionate adverse impact; 


b. conducting or requiring air quality monitoring in the community;   


c. conducting or requiring a community health impact assessment; 


d. conducting or requiring a community needs assessment; or 


e. adequately notifying or involving local residents. 


 


3. The CPCN for the Mattawoman plant continues a pattern and practice by the 


PSC, MDE, and MDNR of utilizing criteria and methods that have the effect of 


discriminating on the basis of race. 


 


For each of the above reasons, the issuance of this CPCN constitutes prohibited 


discrimination on the basis of race under Title VI of the Civil Rights Act of 1964 and DOT and 


EPA regulations. 


 


These allegations are detailed below. 
 


VI. ADVERSE IMPACT 
 


  The decision to approve the Mattawoman gas plant will adversely affect the community 


of Brandywine and other residents in the vicinity of the Mattawoman gas plant. These adverse 


impacts will result directly from the Mattawoman power plant and from the cumulative impact 


of the Mattawoman plant in combination with the many pollution sources and patterns of 


inequitable development already present in the community.  


 


  The PSC, MDE, and MDNR do not deny that Brandywine will suffer adverse impacts 


from the approval of the Mattawoman plant, or that the benefits of the approval will mostly 


accrue elsewhere. The PSC specifically found that approval of the Mattawoman plant is 


“unfortunate for Brandywine.” 


 


A. Ozone Precursor Emissions 
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  The Mattawoman plant will degrade air quality in and around Brandywine. First, it will 


contribute to already unhealthy levels of ground level ozone. The air in Prince George’s County, 


which includes Brandywine, already fails to meet the national air quality standard for ozone, 


which was set by EPA at the level determined to be requisite to protect public health.26 


Approval of the Mattawoman plant will make this air quality problem worse by increasing local 


emissions of two major contributors to the formation of ground‐level ozone, nitrogen oxides 


and volatile organic compounds. 


 


  Maryland has recognized that reducing nitrogen oxides is the most urgently needed 


measure to reduce harmful ozone. “Reducing locally produced [nitrogen oxides] on peak days 


limits ozone production, keeping local ozone levels lower.”27  


 


  The CPCN authorizes the Mattawoman plant to emit 220.7 tons per year of nitrogen 


oxides and 144.1 tons per year of volatile organic compounds.28 According to Maryland 


regulations, emissions of these pollutants are “significant” if they exceed 25 tons per year. 


COMAR 26.11.17. 


 


  Ozone causes serious harm to human health, as Maryland recognized in its state 


implementation plan for ozone: 


 


“When it is breathed into the lungs, ozone reacts with lung tissue. It can harm breathing 


passages, decrease the lungs’ working ability and cause coughing and chest pains; eye 


and throat irritation; breathing difficulties even for healthy individuals, but especially 


for those with respiratory problems such as allergies, asthma, bronchitis and 


emphysema; and greater susceptibility to respiratory infection.”29  


 


  According to EPA’s 2013 Integrated Science Assessment for Ozone, ozone exposures are 


also shown to increase risks of hospitalization for acute myocardial infarction, coronary 


atherosclerosis, stroke, and heart disease, even at ambient ozone levels well‐below current air 


quality standards.30 


                                                      
26 EPA, Green Book Nonattainment Areas: 8‐Hr Ozone (2008) Nonattainment Area/State/County Report (April 


22, 2016), available at https://www3.epa.gov/airquality/greenbook/hnca.html#Ozone_8‐hr.2008. 


27 MDE, Technical Support Document for COMAR 26.11.38 ‐ Control of NOx Emissions from Coal‐Fired Electric 


Generating Units (May 26, 2015) at 20, available at 


http://www.mde.state.md.us/aboutmde/AboutMDEHome/Documents/TSD_Phase1_with_Appendix.pdf. 


28 CPCN Conditions at 7 (Ex. 6). 


29 Metropolitan Washington Air Quality Committee, Ozone SIP (May 23, 2007) at 1‐1, 


https://www.mwcog.org/uploads/pub‐documents/9FhcXg20070525084306.pdf.  


30 EPA, Integrated Science Assessment for Ozone and Related Photochemical Oxidants (Feb. 2013), available at 


https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492. 
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  MDE states that Mattawoman will be required to secure emissions reduction credits for 


nitrogen oxide and volatile organic compounds at a ratio of 1.3 to 1, but the reductions need not 


occur in Brandywine, or even in Prince George’s County. Mattawoman can use offsets from 


other areas so long as pollution from the other area “contribute[s]” to pollution in the area of 


the plant. COMAR 26.11.17.04(D). MDE authorizes the use of offsets from other states, and 


allows the use of credits from Philadelphia in all areas of Maryland except Baltimore.31  


 


B. Nitrogen Dioxide Emissions 


 


  The Mattawoman plant will also cause cumulatively unhealthy levels of nitrogen 


dioxide, a pollutant linked to heart disease, asthma, and stroke. Mattawoman Energy’s own 


analysis predicts violations of the 1‐hour air‐quality standard for that pollutant near the plant, 


according to the Environmental Review Document submitted to the PSC, and shows that the 


Mattawoman plant’s direct emissions will be responsible for about two percent of total nitrogen 


dioxide pollution in the vicinity of the plant.32 The company later increased its estimated 


nitrogen dioxide emissions,33 and the Maryland agencies approved the increase. 


 


  The PSC, MDE, and MDNR approved the project by excluding significant sources of 


nitrogen dioxide from the modeling. Specifically, while Mattawoman had included the 


pollution from major pollution sources located between ten and thirty kilometers away, MDNR 


prepared a new analysis that excluded most of those sources, saying that EPA did not require 


that their pollution be included.34 Only by excluding that pollution from the analysis did MDNR 


arrive at calculations showing no violations of the nitrogen dioxide air quality standards.    


 


  According to EPA, nitrogen dioxide levels will be even higher in vehicles and near 


roadways than the levels predicted based on data from air quality monitors.35 “Individuals who 


spend time on or near major roadways can experience short‐term NO2 exposures considerably 


higher than measured by the current network. In fact, in‐vehicle concentrations can be 2‐3 times 


higher than measured at nearby area‐wide monitors.”36 Further, harmful nitrogen oxide 


emissions from motor vehicles increase dramatically at lower speeds, especially during stop 


and go traffic when roads are congested. But neither Mattawoman nor the Maryland agencies 


                                                      
31 MDE, Emission Reduction Credits Frequently Asked Questions at 2 (attached as Ex. 11). 


32 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 5‐8.  


33 Supplemental Environmental Review Document (“SERD”), PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015) at Appendix J, Table 7‐1B.  


34 MDNR ‐ Power Plant Research Program, Environmental Review of the Proposed Mattawoman Energy Center 


Project, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) at 4‐81.  


35 EPA, Nitrogen Dioxide: Health, available at https://www3.epa.gov/airquality/nitrogenoxides/health.html. 


36 Id. 
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included local motor vehicles in the emissions used for their modeling. The combined impact of 


vehicle and power plant emissions near roadways poses a serious threat to the health of the 


community, including people in the private residences, senior home, and elementary school, 


middle school, and high school located in close proximity to both the power plants and the 


roads that already experience congestion and will experience increased congestion resulting 


from construction of the Mattawoman gas plant and other recently approved power plants.37 


 


C. Fine Particulate Matter Emissions  


  The CPCN also authorizes the Mattawoman plant to emit 147 tons per year of fine 


particulate matter (PM2.5). It also will lead to increased diesel exhaust from vehicles and heavy 


machinery, especially during construction of the plant. This pollution threatens adverse direct 


and cumulative impacts for the local population, including serious health problems.  


 


  According to MDE and EPA, fine particulate matter damages the respiratory system and 


the cardiovascular system, causing “decreased lung function, chronic bronchitis, respiratory 


symptoms such as asthma attacks and difficulty breathing, nonfatal heart attacks, irregular 


heartbeat, and premature death in individuals with pulmonary or cardiac disease.”38 Children, 


the elderly, and individuals with pre‐existing pulmonary or cardiac disease are the most 


susceptible.  


 


  EPA recognizes that “diesel exhaust contains significant levels of small particles” and 


that “diesel particulate matter is likely to cause cancer in humans and cause other acute and 


chronic health effects.”39 


 


  Recent studies also strongly suggest a link between fine particulate matter exposure 


during pregnancy and autism. One 2014 study by the Harvard School of Public Health found 


that a woman who lives in an area that is in the highest 25 percent of fine particulate matter 


levels during pregnancy is more than twice as likely to have a child diagnosed with autism 


spectrum disorder than a woman who lives in an area in the lowest 25 percent.40 The correlation 


                                                      
37 Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could pose 
major challenges for commuters”), 11 (giving failing grades for traffic congestion to several intersections 


in Brandywine) (attached as Ex. 12). 


38 Washington DC‐MD‐VA 1997 PM2.5 Redesignation Request at 1 (May 22, 2013), 


http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


39 EPA Region 1, Diesel Exhaust and Your Health, 


https://www3.epa.gov/region1/eco/diesel/health_effects.html. 


40 Raz, Raanan, et al., Autism Spectrum Disorder and Particulate Matter Air Pollution before, during, and 


after Pregnancy: A Nested Case–Control Analysis within the Nurses’ Health Study II Cohort, Environ. 


Health Perspect. 123:264–270 (March 2015), available at http://dx.doi.org/10.1289/ehp.1408133. 
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was strongest for exposures during the third trimester, and did not hold for exposure to coarse 


particles, helping to rule out potential confounding variables. 


 


  Mattawoman did not collect any data on levels of fine particulate matter already in the 


air in Brandywine. Instead the company’s air quality analysis uses data collected ten miles 


away, at an equestrian center in Upper Marlboro. Upper Marlboro is northeast of Brandywine, 


while most of the largest sources of fine particulate matter in the area are in Brandywine or 


south of Brandywine.41  


 


  Air quality readings in Upper Marlboro barely meet national air quality standards 


adopted in 1997.42 The state of Maryland has informed EPA that it “agree[s] with the scientific 


community who believe that more stringent . . . fine particle standards are needed.”43   


 


  There is no safe level of exposure to fine particulate matter, and EPA’s air quality 


standards for fine particulate matter are not set at a level of zero risk. 


 


  Mattawoman claims that the plant will not cause exceedances of air quality standards 


for fine particulate matter, but the company admits it only modeled some of the plant’s fine 


particulate matter emissions. Fine particulate matter is made up of both filterable particulate 


matter, which is emitted directly from the stack, and condensable particulate matter, which 


forms in the atmosphere as a result of chemical reactions between other pollutants, including 


nitrogen oxides, sulfur dioxide, and ammonia. Mattawoman’s air quality analysis models 


filterable particulate matter, but not condensable particulate matter,  even though condensable 


particulate matter accounts for a significant fraction of the total fine particulate matter that the 


plant will produce.44  


 


  Condensable fine particulate matter is addressed only “qualitatively,” without hard 


data.45 Mattawoman predicts that overall fine particulate matter in the DC‐MD‐VA region will 


decline, relying on the planned deactivation of coal‐fired generation units at Chalk Point and 


Dickerson.46 But the owner of those generation facilities, NRG Energy, cancelled the planned 


deactivation of those units on February 29, 2016.47  
                                                      
41 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16.  


42 Redesignation Request at 7, 
http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


43 MWCOG, Washington DC‐MD‐VA 1997 PM2.5 Maintenance Plan (May 22, 2013) at 17. 


44 Revised Air Assessment Report, Appendix J at 5‐2, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 2015). 


45 Id. at 5‐2, 5‐14. 


46 Id. at 5‐16; Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16. 


47 PJM list of withdrawn deactivation requests (attached as Ex. 14), 


http://www.pjm.com/~/media/planning/gen-retire/withdrawn-deactivation-requests.ashx. 
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  The plant’s contribution to fine particulate matter pollution will also be higher than 


estimated because Mattawoman, MDE, DNR, and the PSC did not consider the plant’s high 


emissions of ammonia in the analysis of fine particulate matter pollution.48 Ammonia is a 


constituent of fine particulate matter, and can be both filterable and condensable. Mattawoman 


estimates that it will emit 198 tons per year of ammonia, which is approximately five times 


more ammonia than is emitted by the largest source of ammonia currently operating in the state 


of Maryland.49 Maryland authorized these very high ammonia emissions, and the resulting 


contribution to deadly fine particulate matter, in an effort to control acid rain.50 (Because 


ammonia has a high (basic) pH, it helps to balance out the low (acidic) pH of other pollutants 


emitted by the plant.)  


 


D. Noise and Traffic Congestion 


 


  According to Mattawoman’s application, noise from the facility will exceed regulatory 


limits at nearby homes. Noise levels will be loudest during startup, which often occurs during 


the early morning hours, disturbing people’s sleep. Startup will occur over 250 times a year, 


according to Mattawoman’s environmental review documents.51 Mattawoman’s consultant 


provided recommendations for keeping noise to an acceptable level52, but the CPCN does not 


require Mattawoman to implement those recommendations. Even though Mattawoman’s 


application identifies startup noise as the major concern, the CPCN only requires Mattawoman 


to monitor noise generated during regular operations.53 The regulatory limits that Mattawoman 


predicts will be exceeded were adopted to prevent noise that “[m]ay jeopardize . . . health, 


general welfare, or property.” Md. Code Ann., Envir. § 3‐102. 


 


  Mattawoman’s consultant also identified ideal goals (below the regulatory limits) 


needed to keep noise from the plant at a level that will not disturb daily life for nearby 


residents, taking into account noise levels that already exist in the community. The consultant 


found that, given the design of the plant and its close proximity to homes, those ideal noise 


levels cannot be achieved.54 Although Brandywine Elementary School is less than a half mile 
                                                      
48 Revised Air Assessment Report, Appendix J at 5‐15 to 5‐16, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015). 


49MDNR ERD, Dkt. No. 83 at 4‐83; MDE, Response to Comments Received on the Mattawoman Energy 


Center Project, PSC Case No. 9330, Dkt. No. 112 (Sept. 16, 2015) at 4.3.8. 


50 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015) at Appendix J 5‐15 to 5‐16 (Revised Air Assessment 


Report). 


51Id. at Appendix J 5‐4. 


52 Id. at Appendix I 14‐15.  


53 CPCN Conditions at 56 (Ex. 6). 


54 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015)  at Appendix I 16.  
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away from these homes no consideration was given to whether noise disturbances will 


adversely affect schoolchildren.  


 


  The Brandywine area already suffers from severe traffic congestion.55 Approval of the 


Mattawoman plant, alone and in combination with approval of the Keys plant, will worsen 


traffic congestion in and around Brandywine. This is an adverse impact in itself. Further, 


additional traffic and slower‐moving traffic, including stop‐and‐go traffic, will increase levels of 


fine particulate matter and nitrogen dioxide near the roadways, where community members 


live, work, and go to school.  


 


  The contribution to traffic congestion will be worst during construction of the plant, a 


two‐year period when up to 645 workers will need access to the site.56 


 


  According to the Prince George’s County planning department, truck traffic during 


construction could pose major challenges for commuters in the area. The planning department 


originally recommended installation of additional traffic signals to address congestion, but 


concluded that traffic impacts would be acceptable after revising its analysis procedures.57   


   


  The CPCN includes no conditions to address the community’s traffic concerns, except a 


requirement to submit plans to the Maryland State Highway Administration, which “reserves 


the right” to require improvements.58 


 


E. Economic Impacts 


 


  These harmful impacts and others may depress local property values. Both home‐buyers 


and renters are less willing to pay for housing near fossil fuel‐fired power plants than they are 


for other comparable housing, depressing property values. Housing prices decline by between 


three and five percent, on average, within two miles of gas‐fired and coal‐fired power plants. 


When the power plant is large (>275 megawatts), housing prices decline by 5.5 percent, on 


average.59 Brandywine, which will have three large fossil fuel‐fired power plants as a result of 


the Mattawoman approval, is at risk of even greater declines in property values, compared to 


what property values would be without the power plants. 
                                                      
55 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at pdf 290 (intersection operates “below acceptable 


standards”); Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could 


pose major challenges for commuters”), 13 (giving failing grades for traffic congestion to several 


intersections in Brandywine) (attached as Ex. 12).  


56 Id. at Appendix K 20.  


57 Prince George’s County Planning Dept correspondence at 8, 14 (Ex. 12). 


58 CPCN Conditions at 56‐57 (Ex. 6).  


59 Davis, Lucas. The Effect of Power Plants on Local Housing Values and Rents: Evidence From Restricted Census 


Microdata (June 18, 2008) at 17, 20 (attached as Ex. 15). 
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  The company admits that the plant will stimulate ʺlittle if anyʺ local commercial 


activity.60 


 


VII. DISPROPORTIONALITY 


  The adverse impacts described above will be borne disproportionately by the black 


community of Brandywine and black residents who live, work, and go to school in the vicinity 


of the Mattawoman gas plant and other local pollution sources. The population of Brandywine 


is 72.2 percent black,61 and the population within 10 miles and five miles of the site designated 


for the Mattawoman plant is 67 percent black.62 In stark contrast, the population of the state of 


Maryland is only 30 percent black. 


 


  Three large (>250 megawatts) fossil fuel‐fired power plants are located in or 


immediately outside of Brandywine, more than any other community in the state. Five large 


fossil fuel‐fired power plants are located within thirteen miles of Brandywine, a concentration 


not repeated anywhere else in the state. Brandywine is home to 23 percent of the large fossil 


fuel‐fired power plants in the state (3 out of 13), even though it has only .17 percent of the land 


area of the state (21 square miles out of 12407), and .12 percent of the population of the state 


(6719 people out of 5.773 million), according to 2010 U.S. Census data.  


 


  The racially discriminatory impact of siting five large fossil fuel‐fired power plants in or 


near Brandywine continues a pattern that holds throughout the state of Maryland. Across the 


entire state, power plants are concentrated in counties with larger percentages of black 


residents. Prince Georgeʹs County, in which Brandywine is located, will have both the highest 


number of large fossil fuel‐fired power plants (4) and the highest percentage of black residents 


(64.5).63 In stark contrast to Prince George’s County, the fourteen Maryland counties with the 


lowest percentages of black residents (fifteen percent or less) have only three large fossil fuel‐


fired power plants among them, for an average of .2 power plants per county. Howard County 


has no large fossil fuel fired power plants (operating or permitted), and Montgomery County 


has only one, even though those Maryland counties have broadly similar land use patterns and 


income levels to Prince George’s County. But while the population of Prince George’s County is 


64.5 percent black, the population of Howard County is only 17.5 percent black, and the 


population of Montgomery County is only 17.2 percent black.  


 


                                                      
60 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at 5‐8. 


61 Unless otherwise noted, the demographic information discussed in this section is from the U.S. Census 


Bureau. 


62 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen.  


63 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 (attached as Ex. 9). 
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As detailed above, and as recognized by the PSC, notice of this project to the people of 


Brandywine was ineffective. Local residents were denied the opportunity to participate fully in 


the decision‐making process. The failure of the PSC, MDE, and MDNR to notify or involve the 


affected local community in the decision whether to issue the CPCN constitutes use of a criteria 


or method that has the effect of discriminating on the basis of race. 


 


The CPCN for the Mattawoman plant continues a pattern and practice by the PSC, MDE, 


and MDNR of utilizing criteria and methods that have the effect of discriminating on the basis 


of race. Across the entire state of Maryland, blacks are more likely to live within ten miles of a 


fossil fuel‐fired power plant. And fossil fuel‐fired power plants are dramatically more likely to 


be sited in counties with higher percentages of black residents. 


 


Individually and collectively, these criteria and methods used by the PSC, MDE, and 


MDNR to decide whether and on what terms to issue the CPCN constitute prohibited 


discrimination in violation of Title VI of the Civil Rights Act of 1964 and the regulations of DOT 


and EPA. They constitute “criteria or methods of administration which have the effect of 


subjecting persons to discrimination because of their race . . . or have the effect of defeating or 


substantially impairing accomplishment of the objectives of the program with respect to 


individuals of a particular race” under 49 C.F.R. § 21.5(b)(2), and “criteria or methods of 


administering [the] program or activity which have the effect of subjecting individuals to 


discrimination because of their race” under 40 C.F.R. § 7.35.  


 


IX. LESS DISCRIMINATORY ALTERNATIVES 


  The following less discriminatory alternatives were available to the PSC, MDE, and 


MDNR:  


 


1. Afford the Brandywine community greater opportunities for participation in the 


permitting process, including providing meaningful, effective notice to all local residents 


and granting them intervention in the CPCN proceeding on an equal footing with 


Mattawoman Energy, the state agencies, and the U.S. Air Force. 


2. Conduct a thorough and meaningful review of the potential for the project to impose 


disproportionate burdens on the basis of face, and evaluate the reasons why black 


Marylanders are disproportionately exposed to the harmful effects of fossil‐fuel‐fired 


power generation throughout the state. 


3. Require Mattawoman Energy to conduct ambient air quality monitoring in Brandywine 


for all pollutants of concern, including ozone, nitrogen dioxide, and fine particulate 


matter, to conduct a thorough health assessment in the community and the area, to 


make reports to the PSC, MDE, MDNR, and the community, and to expeditiously 


address air quality violations, as conditions of the CPCN. 


4. Impose conditions through the CPCN to reduce traffic congestion and associated air 


pollution, including provision of public transportation, coordination of construction 
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schedules with the other power plants in the area, and installation of additional traffic 


signals. 


5. Meaningfully evaluate alternative sites where construction and operation of a large gas 


plant would not disproportionately impact the black community. 


6. Determine that new solar and wind capacity, promotion of energy efficiency, or both 


would serve the public interest better than construction of yet another polluting fossil‐


fuel‐fired power plant, or at least evaluate those alternatives. 


 


X. RELIEF 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.71  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role. We also request 


that the Civil Rights Division of the Department of Justice play an active role in coordinating 


these federal investigative and enforcement actions, consistent with the mission of the Federal 


Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, and a community needs 


assessment); b) conduct a full and fair consideration of alternatives that would avoid such 


disparate impacts; and c) require that any decision to issue a new or revised CPCN is 


conditioned on Mattawoman taking steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s black community.72 The PSC, MDE, and MDNR must 


also revise their regulations and procedures to adopt environmental justice as an explicit 


consideration and goal in all decisions related to fossil fuel‐fired power generation. 


 


  The PSC, MDE, and MDNR must take steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s predominantly black community. They must mandate 


regular air quality monitoring for ozone, nitrogen dioxide, fine particulate matter, and all other 


air pollutants of concern, with at least two air quality monitors within the Brandywine 


                                                      
71 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


72 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements. 
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212‐845‐7385 


 


 


On behalf of:  


Brandywine | TB Southern Region Neighborhood Coalition 


Kamita Gray  


md.brandywine@voiceyouropinion.info 


 


Patuxent Riverkeeper  


Fred Tutman 


fred@paxriverkeeper.org   


Director, Office of Civil Rights 


 


cc (via email) 


    Gina McCarthy 


    Administrator 


    Environmental Protection Agency  


    Mail Code 1102A 


    1200 Pennsylvania Ave., NW  


    Washington, DC 20460 


    Mccarthy.gina@epa.gov 


 


    Anthony Foxx  


    Secretary of Transportation  


    Department of Transportation  


    1200 New Jersey Ave, SE  


    Washington, DC 20590 


    Anthony.Foxx@dot.gov 


     


    Lilian Dorka 


    Deputy Director, Office of Civil Rights  


    Environmental Protection Agency  


    Dorka.lilian@epa.gov 


 


    Matthew Tejada  


    Director, Office of Environmental Justice  


    Environmental Protection Agency  


    Tejada.matthew@epa.gov 


 


    Shawn M. Garvin 


    Regional Administrator, Region 3  


    Environmental Protection Agency 
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    Garvin.shawn@epa.gov 


 


    Samantha Beers  


    Office of Enforcement, Compliance, and 


    Environmental Justice, Region 3  


    Environmental Protection Agency  


    Beers.samantha@epa.gov 
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CPCN violates that prohibition by disproportionately subjecting the black residents of 


Brandywine to air pollution and other negative impacts based on their race.    


 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.1  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role at the federal level. 


We also request that the Civil Rights Division of the Department of Justice play an active role in 


coordinating these federal investigative and enforcement actions, consistent with the mission of 


the Federal Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, a cooperative community 


needs assessment, and a comprehensive traffic assessment in Brandywine); b) conduct a full 


and fair consideration of alternatives that would avoid such disparate impacts;  and c) require 


that any decision to issue a new or revised CPCN is conditioned on Mattawoman taking steps 


to ameliorate the negative impacts of the Mattawoman project upon Brandywine’s 


predominantly black community, including regularly conducting and reporting on air quality 


monitoring for all pollutants of concern and taking measures to ameliorate traffic congestion.2 If 


the PSC, MDE, and MDNR do not come into compliance voluntarily, Complainants request that 


DOT and EPA suspend or terminate the federal financial assistance that those agencies receive.3 


 


I. PARTIES 


A. Complainants 


 


                                                      
1 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


2 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements.   


3 See, e.g., Letter from Peter M. Rogoff, Adm’r, Fed. Transit Admin., to Steve Heminger, Exec. Dir., Metro. 


Transp. Comm’n, & Dorothy Dugger, Gen. Manager, S.F. Bay Area Rapid Transit Dist.  (Jan. 15, 2010), 


available at http://www.bart.gov/sites/default/files/docs/BART_MTC_Letter_On_OAC.pdf (notifying 


state agencies that they were “in danger of losing federal funding” from the Federal Transit 


Administration because of Title VI noncompliance).  
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Brandywine TB Coalition is a community‐based membership organization dedicated to 


encouraging smart and sustainable development in Brandywine and southern Prince George’s 


County, Maryland. Its goals include protecting the environment, improving public health, 


creating jobs, expanding economic opportunity, and improving overall quality of life. In 


addition to its organizational work to ensure that Brandywine receives its fair share of the 


benefits of development without shouldering an unfair share of its costs, Brandywine TB 


Coalition has many members in Brandywine and its immediate environs who will be adversely 


affected by the approved power plant. The board and membership of the Brandywine TB 


Coalition reflect the racial demographics of the local community. 


 


Patuxent Riverkeeper is a nonprofit organization dedicated to the restoration and 


preservation of the Patuxent River and its watershed. Its mission goes beyond water quality to 


encompass the environmental health of local communities, particularly those suffering from 


acute environmental injustice such as Brandywine. Patuxent Riverkeeper has been a robust 


advocate in opposition to environmentally unsustainable development. It has joined in lawsuits 


challenging air and water pollution from the nearby Chalk Point generating station, and 


opposed pollution trading schemes that would cause certain communities to bear a 


disproportionate pollution burden.  Several members of Patuxent Riverkeeper live in 


Brandywine and will be adversely affected by the Mattawoman gas plant. 


 


B. Recipients 


 


The PSC is an “independent unit in the Executive Branch” of the State of Maryland. MD 


Code, Public Utilities, § 2‐101. Under Maryland law, the PSC is responsible for the issuance of 


CPCNs, which are prerequisite to the construction of power generating stations in Maryland. 


MD Code, Public Utilities, §§ 7‐207, 208.  Other state, federal, and private entities participate in 


the CPCN process, and the PSC plays a coordinating role. The PSC is required to consider “the 


public safety, the economy of [Maryland], the conservation of natural resources, and the 


preservation of environmental quality” as it carries out its duty to supervise and regulate 


utilities. MD Code, Public Utilities, § 2‐113. As described below, the PSC is a recipient of federal 


funds. 


 


  MDE is an agency of the State of Maryland, charged with protecting Maryland’s 


environment. MD Code, Environment § 1‐401. MDE’s responsibilities include the 


administration of state and federal anti‐air pollution laws. MD Code, Environment §§ 1‐301(a), 


2‐103(b). See also id. § 2‐102. MDE plays a key role in the development of CPCNs for generating 


facilities: The PSC is required to incorporate into the CPCN requirements of federal and state 


environmental laws identified by MDE as well as “methods and conditions” for achieving 


compliance with those requirements, and the PSC is prohibited from adopting any methods or 


conditions that MDE determines are inconsistent with federal and state environmental laws. 


MD Code, Public Utilities § 7‐208(g).  The requirements identified by MDE are incorporated into 
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the CPCN as licensing conditions, and are binding on the recipient upon issuance of the CPCN. 


MDE is a recipient of federal funds. 


 


  Like MDE, MDNR is an agency of the State of Maryland. MDNR is charged with 


managing and preserving the state’s natural resources. MD Code, Natural Resources § 1‐101. 


MDNR administers Maryland’s Power Plant Research Program, which plays an important role 


in the CPCN application process by conducting studies that include “plant site evaluation and 


related environmental and land use considerations,” and making recommendations to the PSC 


on the merits of applications and conditions to be incorporated into the final CPCN. See MD 


Code, Natural Resources §§ 3‐303, 3‐306.  MDNR is a recipient of federal funds. 


 


II. JURISDICTION 


  Title VI’s prohibition on discrimination applies to all recipients of federal funds: “No 


person in the United States shall, on the ground of race, color, or national origin, be excluded 


from participation in, be denied the benefits of, or be subjected to discrimination under any 


program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Acceptance of 


federal funds, including DOT and EPA assistance, creates an obligation on the recipient to 


comply with Title VI and the federal agencies’ implementing regulations.4 As explained below, 


the PSC, MDE, and MDNR are programs or activities receiving federal financial assistance, and 


are therefore subject to the requirements of Title VI and applicable implementing regulations. 


 


A. Program or Activity  


 


  The PSC, MDE, and MDNR are programs or activities within the ambit of Title VI. Title 


VI defines program or activity as “all of the operations of . . . a department, agency, special 


purpose district, or other instrumentality of a State or of a local government . . . any part of 


which is extended Federal financial assistance.” 42 U.S.C. § 2000d‐4a.  Accordingly, if any part 


of a listed entity receives federal funds, the whole entity is covered by Title VI. Ass’n of Mex.‐


Am. Educ. v. California, 195 F.3d 465, 474‐75 (9th Cir. 1999), rev’d in part on other grounds, 231 F.3d 


572 (9th Cir. 2000) (en banc).  
 


The PSC, MDE, and MDNR are agencies or instrumentalities of the State of Maryland. 


Accordingly, they meet the definition of program or activity under Title VI and must comply 


with Title VI in implementing all of their work, regardless of how they spend the funds received 


from DOT and EPA.  


B. Federal Financial Assistance  


   


                                                      
4 Regulations for both EPA and DOT require that applicants for agency funds give “assurance” that they 


will comply with the agency’s Title VI implementing regulations. 40 C.F.R. § 7.80(a)(1) (EPA regulations); 


49 C.F.R. § 21.7a(1) (DOT regulations). 
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  The PSC, MDE, and MDNR are recipients of federal financial assistance as defined in 


DOT and EPA’s Title VI implementing regulations.   


 


DOT regulations define “[r]ecipient” as “any State. . . or any political subdivision 


thereof, or instrumentality thereof, any public or private agency, institution, or organization, or 


other entity, or any individual, in any State . . . to whom Federal financial assistance is 


extended, directly or through another recipient. . . .” 49 C.F.R. § 21.23. Similarly, EPA’s Title VI 


regulations define a “[r]ecipient” as “any State or its political subdivision, any instrumentality 


of a State or its political subdivision, any public or private agency, institution, organization, or 


other entity, or any person to which Federal financial assistance is extended directly or through 


another recipient . . . .” 40 C.F.R. § 7.25.  


 


The PSC receives federal financial assistance in the form of pipeline safety base grants 


awarded by DOT’s Pipeline and Hazardous Materials Safety Administration (“PHMSA”). 


According to PHMSA, the PSC received a Natural Gas Pipeline Safety Base Grant in the amount 


of $533,783 and a Hazardous Liquid Pipeline Safety Base Grant in the amount of $39,331 for 


fiscal year 2016.5   


 


MDE and MDNR receive federal financial assistance in the form of grants from EPA. 


According to USASpending.gov, as of May 2, 2016, MDE has received $2,368,937 from EPA in 


fiscal year 2016 so far, including Performance Partnership Grants totaling $1,985,937.6 For the 


same period, MDNR has received $1,818,966 from EPA so far.7  


 


Because the PSC receives financial assistance from DOT, it is subject to Title VI and DOT 


regulations. Because MDE and MDNR receive financial assistance from EPA, they are subject to 


Title VI and EPA regulations. 


 


C. Timeliness  


 


Both DOT and EPA require that Title VI complaints be filed within 180 days of the 


alleged discriminatory act. 49 C.F.R. § 21.11(b) (DOT Title VI regulations); 40 C.F.R. § 7.120(b) 


                                                      
5 PHMSA Announces over $54 Million in Pipeline Safety Grants to Support State Pipeline Safety Programs, 
PHMSA (Sept. 1, 2015), http://phmsa.dot.gov/pipeline/phmsa‐announces‐over‐54‐million‐in‐pipeline‐


safety‐grants‐to‐support‐state‐pipeline‐safety‐programs.  In addition, the PSC is a recipient of federal 


funds because PHMSA awarded the PSC Pipeline Safety Base Grants in the amount of $566,311 in fiscal 


year 2015 and $456,035 in fiscal year 2014, the most recent fiscal years for which data on these programs is 


available through USASpending.gov.   
6 USASpending, http://www.usaspending.gov (enter “169640062,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   


7 USASpending, http://www.usaspending.gov (enter “033425385,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   
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(EPA Title VI regulations).8 This complaint is timely because it is based on the CPCN granted to 


Mattawoman Energy, LLC on November 13, 2015, for the construction of a nominally‐rated 990 


megawatt natural gas‐fired power plant.  


 


D. Other Jurisdictional and Prudential Considerations 


 


This complaint satisfies all other jurisdictional and prudential considerations laid out in 


Title VI, DOT and EPA’s implementing regulations, and EPA’s Interim Case Resolution 


Manual. Specifically, this complaint is in writing and is submitted by groups that are authorized 


to submit a complaint on behalf of individuals who are directly impacted by violations of Title 


VI.9 DOT and EPA have subject matter jurisdiction over this complaint because it alleges 


discrimination based on race in violation of Title VI of the Civil Rights Act of 1964.  


 


This complaint also contains unique civil rights allegations that have not been alleged in 


any court proceeding, including allegations specific to the Mattawoman plant and systemic 


allegations relating to the criteria, methods, and procedures of the PSC, MDE, and MDNR, and 


their systemic and disproportionate effects on the basis of race.  


 


A state court challenge to the CPCN, In Re: In the Matter of Petition of John T. Bradley, et al. 


for Judicial Review of the Decision of Public Service Commission of Maryland, Civil Action No. 24‐C‐15‐


006830¸ Circuit Court for Baltimore City, presents no obstacle to accepting and investigating this 


complaint. The petitioners in that case do not make civil rights allegations, much less “the same 


civil rights allegations.”10 Instead, the petitioners in state court request that the CPCN be 


remanded to the PSC on two bases only: First, that the PSC did not articulate the basis of its 


decision to issue the CPCN sufficiently to enable judicial review; and second, that the PSC 


erroneously denied the petitioners’ intervention in the administrative proceeding concerning 


                                                      
8 DOT and EPA have authority to waive or extend the 180‐day deadline. 49 C.F.R. § 21.11(b); 40 C.F.R. 


§ 7.120(b). 


9 EPA, Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits 


(Draft Revised Investigations Guidance), 65 Fed. Reg. 39,667, 39,672 (June 27, 2000) (listing jurisdictional 


criteria applicable to Title VI complaints).   


10 EPA’s Interim Case Resolution Manual (“CRM”) suggests that EPA’s Office of Civil Rights (“OCR”) might 


decline to review a Title VI complaint if “[t]he same civil rights allegations have been filed by the 


complainant against the same recipient with state or federal court individually or through a class action.” 


As the CRM recognizes, this consideration is not a jurisdictional bar to accepting and investigating a 


complaint, but rather a prudential rule governing the timing of investigations. It does not and could not 


justify a refusal to exercise jurisdiction over a complaint meeting the jurisdictional requirements of Title 


VI. In any event, in this matter “the same civil rights allegations” have not been presented to any court. 


Further, the CRM provides that “[a] complaint may be re‐filed with OCR within 30 calendar days 


following termination of the court proceeding if there has been no decision on the merits or settlement of 


the complaint civil rights allegations. (Dismissal with prejudice is considered a decision on the merits.)” 


Interim CRM (Dec. 1, 2015) at 12.  
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the CPCN. See Petitioners’ Memorandum in Support of Petition for Judicial Review (attached as 


Exhibit 8). The petitioners do not allege violations of Title VI or any other civil rights law or 


obligation.  


 


Moreover, this complaint seeks unique relief from DOT and EPA — compliance with 


Title VI.  Complainants ask DOT and EPA to investigate this complaint and take steps to 


remedy noncompliance with Title VI by the PSC, MDE, and MDNR, including suspending or 


terminating their federal funding if necessary. This relief is not available through the pending 


action in Baltimore City Circuit Court. If the petitioners in state court are successful, the PSC 


may be required to grant intervention to those petitioners or to provide a more detailed 


justification for its decision to issue the CPCN, but the court decision will not prevent the PSC, 


MDE, and MDNR from continuing the discriminatory approach reflected in the CPCN of 


November 13, 2015.  


 


III. BACKGROUND 


A. Brandywine 


 


Brandywine is an unincorporated community in Prince George’s County, Maryland, 


located approximately 11 miles southeast of Washington, D.C. According to the U.S. Census 


Bureau, the Brandywine census‐designated place has a land area of approximately 21 square 


miles and a a population of 6,719 that is 72.2  black.11 Brandywine has a long history as a 


farming community, but in recent years and decades it has been the site of significant 


development as the population of the Washington, D.C. metropolitan area has grown. Two 


major roads, MD Route 5 and US Route 301, run through the community, leading to severe 


traffic congestion and concomitant problems of noise, air pollution, and safety for residents.  


 


Exhibit 1 to this complaint is a map showing the community of Brandywine, the 


approved location of the Mattawoman gas plant, and the location of the other fossil fuel‐fired 


power plants that are either in operation or under construction in and around Brandywine. 


According to data from EJScreen, the population within ten miles of the approved location of 


the Mattawoman gas plant is 67 percent black, and the population within five miles is also 67 


percent black.12   


 


As Exhibit 1 shows, Brandywine is bordered by several other fossil fuel‐fired power 


plants. Brandywine is already home to an operational 289 megawatt natural gas‐fired power 


plant known as Panda Brandywine.13 A 2563 megawatt coal, oil, and natural gas‐fired power 


plant, Chalk Point Generating Station, is located approximately 12 miles southeast of 


                                                      
11 U.S. Census FactFinder, http://factfinder.census.gov (search “Brandywine CDP, MD”).    


12 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen. 


13 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 at 11 (attached as Ex. 9). 
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Brandywine.14 In addition to the Mattawoman plant that is the subject of this complaint, two 


more fossil fuel‐fired power plants are under construction near Brandywine: the 755 megawatt 


gas‐fired PSEG Keys Energy Center less than one mile east,15 and the 725 megawatt gas‐fired 


CPV St. Charles Energy Center approximately 5 miles south.16 When all of the approved fossil‐


fuel fired power plants are constructed, there will be a total of three large gas‐fired power 


plants in the immediate vicinity of Brandywine, all within three miles of one another. There will 


be a total of five large fossil fuel‐fired power plants within 13 miles of Brandywine.   


 


Exhibit 2 is a map showing the proximity of the Mattawoman, Keys, and Panda 


Brandywine fossil fuel‐fired power plants to the public schools in Brandywine. Students at 


these schools are at risk from air pollution, noise, and traffic associated with the power plants. 


 


  Brandywine is the site of numerous open pit sand or gravel mines, a coal ash disposal 


facility, a facility that processes soil contaminated with petroleum products and heavy metals, 


and the Brandywine DRMO Superfund site, which was used to store hazardous military and 


governmental waste.17 The Superfund site poses a potential risk to groundwater. Given that 


many Brandywine residents still rely on well water, the heavy industrial activity in residential 


parts of this community is particularly concerning. For instance, a facility that treats soil 


contaminated with petroleum products and heavy metals is centrally located within 


Brandywine. According to the company’s website, its treatment process produces air pollutants, 


such as sulfur and nitrogen oxides, that will also be emitted by the local power plants.18 A coal 


ash disposal site and several active sand and gravel mines contribute to air quality so poor that 


residents in some parts of town cannot open their windows, and a layer of ash and dust 


regularly gathers on homes and cars. 


 


Brandywine is located in Prince George’s County, which is designated as failing to attain 


national air quality standards for ozone, and until recently was also designated nonattainment 


                                                      
14 Id.  


15 PSEG Keys Energy Center, PSEG, https://www.pseg.com/family/power/fossil/stations/keys_energy.jsp.    


16About CPV St. Charles, St. Charles Energy Center, http://www.cpvstcharles.com/about‐sc.php.  


17 According to EPA, the risk to groundwater from the Brandywine DRMO site is still under 


investigation. EPA Superfund Program, BRANDYWINE DRMO, BRANDYWINE, MD, U.S. EPA, 


https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0304462. See also, Juliet Eilperin, 


“Environmental justice issues take center stage,” The Washington Post (Nov. 21, 2010), 


http://www.washingtonpost.com/wp‐dyn/content/article/2010/11/21/AR2010112103782.html.  


18 Oil Operations Permit No. 2010‐OPS‐14480 (Nov. 30, 2009) (attached as Exhibit 10); Soil Safe, Thermal 


Desorption, http://www.soilsafe.com/services/thermal_desorption. 
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for fine particulate matter, or PM 2.5.19 According to the U.S. Census Bureau, the population of 


Prince George’s County is 64.7 percent black. 


 


Despite the high number of nearby power plants and other pollution sources, the 


cumulative impacts of this pollution on the health and welfare of Brandywine’s residents have 


not been adequately studied. Many Brandywine residents feel they been forced to bear an 


unfair and disproportionate share of the cost of development while receiving little benefit, 


economically or in terms of quality of life.  


 


B. Approval of the Mattawoman Plant. 


Mattawoman Energy, LLC filed an application for a Certificate of Public Convenience 


and Necessity with the Maryland PSC on July 19, 2013.20 At that time, Mattawoman proposed to 


build a gas‐fired power plant with a capacity of 859 megawatts and a 230‐kilovolt transmission 


line. Mattawoman requested a waiver of the normal requirement to provide notice at least two 


years before beginning construction, which the PSC granted. The PSC delegated the proceeding 


to the Public Utility Law Judge Division, which oversaw the following process: 


 


 On July 30, 2013, the PSC set a deadline of August 22, 2013, for filing petitions to 


intervene in the proceeding. The PSC ordered the company to publish notice of the 


August 22 deadline in a newspaper of general circulation by August 19.  


 


 Mattawoman’s advertisement ran in the Enquirer‐Gazette on August 15, less than one 


week before the deadline for filing petitions to intervene. No other efforts were made to 


inform the community of the impending deadline. The Enquirer‐Gazette is an obscure 


local paper, one of a group of local weeklies that was in terminal financial straits and 


that have recently been closed or sold to newspapers outside the area. The Enquirer‐


Gazette had few, if any, paid subscribers in the town or zip code of Brandywine during 


2013‐2015, and no longer offers home delivery anywhere in Prince George’s County.  


 


 On October 16, 2013, well after the August 22 deadline for intervention, the U.S. Air 


Force filed a petition to intervene in the proceeding. The PSC granted the petition to 


intervene on November 13, 2013. 


 


                                                      
19 Prince George’s County was designated non‐attainment for fine particulate matter until November 


2014, when it was re‐designated as a maintenance area for that pollutant. U.S. EPA, Maryland 


Nonattainment/Maintenance Status for Each County by Year for All Criteria Pollutants, Green Book 


Nonattainment Areas (April 22, 2016), https://www3.epa.gov/airquality/greenbk/anayo_md.html.   


20 The docket for the CPCN proceedings is available on the PSC website, http://www.psc.state.md.us/ 


(search for matter number 9330).  
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 Many residents of Brandywine who eventually heard about plans to build a gas plant 


nearby did not realize that those plans were in addition to the already‐approved Keys 


plant. They mistakenly assumed that only one new large gas plant was proposed to be 


sited in their community. 


 


 On September 9, 2013, the PSC issued an order to expedite decision on the application. 


The order provided for a final decision within ten months, in July 2014.  


 


 On February 19, 2014, the PSC suspended the proceeding indefinitely at the request of 


MDNR, which had learned that several aspects of the project were not ready for review, 


and in fact were still in the early stages of planning. 


 


 On October 29, 2014, the PSC recommenced the proceeding, with a new target date in 


July 2015 for a final decision. 


 


 Mattawoman revised its CPCN application several times in 2014 and 2015, including a 


major revision on January 30, 2015, that increased the capacity of the plant from 859 


megawatts to 990. On March 13, 2015, the PSC reset the schedule for the proceedings, 


with a new target date of September 30, 2015, for its final decision. 


 


 Following further revisions to Mattawoman’s application received in mid‐2015, on July 9 


the PSC scheduled a new public hearing and comment deadline of August 20, 2015. 


 


 On July 21, 2015, the PSC held a public hearing at the Brandywine Volunteer Fire 


Department.  


 


 On August 17, 2015, fifteen residents of Prince George’s County and three residents of 


Charles County filed a petition to intervene in the proceeding. On September 25, 2015, 


the PSC denied the local residents’ petition to intervene, calling it untimely and unfairly 


prejudicial to Mattawoman and the government. 


 


 MDE and MDNR recommended approving the plant subject to conditions without 


conducting any environmental justice review or review of the potential for the project to 


have disparate racial impacts. 


 


 On October 13, 2015, the PSC published a tentative order proposing to grant 


Mattawoman a CPCN. The PSC stated that the proposed order would become final on 


November 13 unless an administrative appeal was filed by a party to the proceeding. 


Because the local residents had been denied intervention three weeks earlier, they could 


not appeal the proposed order. 


 







May 11, 2016 
Page 11 
 
 


 
 


 On November 13, 2015, noting that no administrative appeals had been filed, the PSC 


reissued its tentative order as a final order.21  


 


C. Public Comments. 


 


In written submissions and at public hearings, concerned community members alerted 


the PSC to the adverse impacts of the proposed Mattawoman plant and the racially disparate 


nature of those impacts. At the July 21, 2015 public comment hearing, citizens testified before 


the PSC and voiced concern about the following aspects of the proposed Mattawoman plant 


and the CPCN application proceedings:  


 


 Increased traffic during construction of the plant, exacerbating Brandywine’s 


existing problem with traffic congestion.  


 


 The cumulative impact of having multiple large fossil fuel power plants in a 


concentrated area on local air quality, including increased emissions of ozone 


precursors.  


 


 The absence of local air quality monitoring stations in Brandywine, and Prince 


George’s County’s persistent failure to attain national air quality standards for 


ozone.   


 


 Shortcomings and defects in the modeling of air quality impacts, including failure to 


consider emissions from local road traffic.  


 


 Failure to adequately notify or engage the local community in the CPCN application 


proceedings.  


 


 Failure to consider the racially disparate impact of the Mattawoman plant and other 


facilities on Brandywine’s predominantly black community.  


 


 The transformation of Brandywine into a “sacrifice zone” for the region’s 


development through the construction of the Mattawoman plant and other large 


fossil fuel plants nearby. 


 


The briefs submitted to the PSC in support of the citizens’ unsuccessful petition to 


intervene identify shortcomings in the CPCN approval process, including failure to provide 


adequate public notice of the proceedings and failure to include in the proceedings any party 


                                                      
21 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015). The full order is attached as Exhibit 


5 to this complaint. 
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fairly representing the interests of the local community.22 Citizens’ briefs also notified the PSC 


of the applicability of Title VI of the Civil Rights Act to federally‐funded Maryland agencies and 


the concomitant requirement to conduct an environmental justice analysis of the proposed plant 


in light of the surrounding area’s predominantly black population.23   


 


D. The PSC Decision. 


 


  The PSC’s final order grants Mattawoman a CPCN subject to conditions written by MDE 


and MDNR.24   


 


  The order acknowledges the negative impacts of the power plant, but fails to require the 


Mattawoman Plant to take reasonable steps to ameliorate those impacts. The PSC finds that the 


concentration of pollution sources in Brandywine is “unfortunate” and notes that “the negative 


impacts of the plant fall most severely on Brandywine while the benefits are distributed across a 


much larger geographic area”: 


 


An allegation was made in public comments that the Brandywine area was targeted for 


new projects by power plant companies due to its racial and economic demographics. I 


find that there is no evidence of any improper motive or conduct by Mattawoman in its 


choice of a location for the Project. It is very hard to find locations in Maryland which 


have the infrastructure needed to support a power plant that does not have other areas 


of legal restrictions which makes those locations unsuitable. It is unfortunate for 


Brandywine that it is a suitable and legally available area for proposed power plant 


projects. If a proposed plant to be sited in Brandywine meets all legal requirements (at 


all governmental levels), the fact that other plants are located nearby is not a legal 


restriction to another one being built. This is true even though the negative impacts of a 


plant fall most severely upon Brandywine while the benefits are distributed across a 


much larger geographic area.25 


   


  The PSC acknowledges that there will be noise pollution from the plant, but finds that 


the noise pollution is “limited.” With regard to air and water pollution, the PSC simply defers to 


the conclusion of MDE and MDNR that all environmental laws will be satisfied: “If the state 


experts were not convinced that [the gas plant can be constructed and function within all 


                                                      
22 Notice on behalf of Proposed Intervenors Mattawoman Watershed Society, (the Citizens) and Reply to 


Response of Mattawoman Energy LLC to Joint Petition to Intervene, PSC Case No. 9330, Dkt. No. 113 


(Sept. 17, 2015).  


23 Id. at A4‐A5. 


24 Initial Recommended Licensing Conditions, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) (“CPCN 


Conditions”). The CPCN Conditions are attached as Exhibit 6 to this complaint. 


25 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015) at 10‐11. 
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applicable air and water laws and regulations], they would have testified to that effect and 


would have opposed the Projectʹs construction. I place my trust in their experience[.]” 


 


  The PSC agrees that notice to the public was ineffective because notice was placed in 


newspapers not read by the public. 


 


  The PSC refers to the community’s concerns about environmental justice as “strident.” 


Based on a finding of no evidence of intentionally racist conduct by Mattawoman Energy, the 


PSC concludes that the community’s concerns are unfounded, stating that the concentration of 


pollution sources in Brandywine “is not a legal restriction to another one being built.” The PSC 


does not address whether the CPCN will have a racially discriminatory effect.  


 


IV. LEGAL BACKGROUND 


DOT regulations implementing Title VI state that “[n]o person in the United States shall, 


on the grounds of race, color, or national origin be excluded from participation in, be denied the 


benefits of, or be otherwise subjected to discrimination under, any program to which this part 


applies.” 49 C.F.R. § 21.5(a). These regulations also include the following prohibitions of specific 


discriminatory acts by recipients of federal funds:  


 


(2) A recipient, in determining the types of services, financial aid, or other benefits, or 


facilities which will be provided under any such program. . . may not, directly or 


through contractual or other arrangements, utilize criteria or methods of administration 


which have the effect of subjecting persons to discrimination because of their race, color, 


or national origin, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program with respect to individuals of a 


particular race, color, or national origin. 


 


(3) In determining the site or location of facilities, a recipient or applicant may not make 


selections with the purpose or effect of excluding persons from, denying them the 


benefits of, or subjecting them to discrimination under any program to which this 


regulation applies, on the grounds of race, color, or national origin; or with the purpose 


or effect of defeating or substantially impairing the accomplishment of the objectives of 


the Act or this part. 


 


49 C.F.R. § 21.5(b). 


 


A recipient may not make a selection of a site or location of a facility if the purpose of 


that selection, or its effect when made, is to exclude individuals from participation in, to 


deny them the benefits of, or to subject them to discrimination under any program or 


activity to which this rule applies, on the grounds of race, color, or national origin; or if 
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the purpose is to, or its effect when made will, substantially impair the accomplishment 


of the objectives of this part. 


 


 49 C.F.R. § 21.5(d). 


 


EPA regulations implementing Title VI state that “[n]o person shall be excluded from 


participation in, be denied the benefits of, or be subjected to discrimination under any program 


or activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. 


§ 7.30. The regulations also provide a non‐exclusive list of specific, prohibited discriminatory 


acts:  


 


(b) A recipient shall not use criteria or methods of administering its program or activity 


which have the effect of subjecting individuals to discrimination because of their race, 


color, national origin, or sex, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program or activity with respect to individuals 


of a particular race, color, national origin, or sex. 


 


(c) A recipient shall not choose a site or location of a facility that has the purpose or 


effect of excluding individuals from, denying them the benefits of, or subjecting them to 


discrimination under any program or activity to which this part applies on the grounds 


of race, color, or national origin or sex; or with the purpose or effect of defeating or 


substantially impairing the accomplishment of the objectives of this subpart. 


 


 40 C.F.R. § 7.35. 


 


  These regulations make clear that discrimination on the basis of race is a violation of 


Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. 


§ 7.35(c).  


  


V. VIOLATIONS OF TITLE VI  


Complainants allege that the PSC, MDE, and MDNR have discriminated against the 


predominantly black community in and around Brandywine on the basis of race by issuing a 


CPCN to Mattawoman Energy, LLC for construction of the Mattawoman gas plant.  


 


1. Issuance of the CPCN constitutes discrimination on the basis of race because the 


CPCN will adversely and disproportionately impact the black community in 


and around Brandywine by:  


a. contributing to air pollution in a black community that is already 


overburdened by several local sources of pollution and afflicted by poor 


air quality; 


b. contributing to noise in a black community already afflicted by noise; 
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c. contributing to traffic congestion in a black community already afflicted 


by traffic congestion and lack of public transportation; and 


d. depressing property values in a black community already afflicted by 


lack of economic opportunity.  


The PSC, MDE, and MDNR had the capacity to prevent these racially 


disproportionate adverse impacts by not issuing the CPCN, or requiring that the 


facility be sited or operated in a manner that would eliminate or mitigate its 


racially disproportionate impact. 


 


2. The PSC, MDE, and MDNR used criteria and methods that have the effect of 


discriminating on the basis of race by issuing the CPCN without 


a. performing an assessment of the potential for the CPCN to have a 


racially disproportionate adverse impact; 


b. conducting or requiring air quality monitoring in the community;   


c. conducting or requiring a community health impact assessment; 


d. conducting or requiring a community needs assessment; or 


e. adequately notifying or involving local residents. 


 


3. The CPCN for the Mattawoman plant continues a pattern and practice by the 


PSC, MDE, and MDNR of utilizing criteria and methods that have the effect of 


discriminating on the basis of race. 


 


For each of the above reasons, the issuance of this CPCN constitutes prohibited 


discrimination on the basis of race under Title VI of the Civil Rights Act of 1964 and DOT and 


EPA regulations. 


 


These allegations are detailed below. 
 


VI. ADVERSE IMPACT 
 


  The decision to approve the Mattawoman gas plant will adversely affect the community 


of Brandywine and other residents in the vicinity of the Mattawoman gas plant. These adverse 


impacts will result directly from the Mattawoman power plant and from the cumulative impact 


of the Mattawoman plant in combination with the many pollution sources and patterns of 


inequitable development already present in the community.  


 


  The PSC, MDE, and MDNR do not deny that Brandywine will suffer adverse impacts 


from the approval of the Mattawoman plant, or that the benefits of the approval will mostly 


accrue elsewhere. The PSC specifically found that approval of the Mattawoman plant is 


“unfortunate for Brandywine.” 


 


A. Ozone Precursor Emissions 
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  The Mattawoman plant will degrade air quality in and around Brandywine. First, it will 


contribute to already unhealthy levels of ground level ozone. The air in Prince George’s County, 


which includes Brandywine, already fails to meet the national air quality standard for ozone, 


which was set by EPA at the level determined to be requisite to protect public health.26 


Approval of the Mattawoman plant will make this air quality problem worse by increasing local 


emissions of two major contributors to the formation of ground‐level ozone, nitrogen oxides 


and volatile organic compounds. 


 


  Maryland has recognized that reducing nitrogen oxides is the most urgently needed 


measure to reduce harmful ozone. “Reducing locally produced [nitrogen oxides] on peak days 


limits ozone production, keeping local ozone levels lower.”27  


 


  The CPCN authorizes the Mattawoman plant to emit 220.7 tons per year of nitrogen 


oxides and 144.1 tons per year of volatile organic compounds.28 According to Maryland 


regulations, emissions of these pollutants are “significant” if they exceed 25 tons per year. 


COMAR 26.11.17. 


 


  Ozone causes serious harm to human health, as Maryland recognized in its state 


implementation plan for ozone: 


 


“When it is breathed into the lungs, ozone reacts with lung tissue. It can harm breathing 


passages, decrease the lungs’ working ability and cause coughing and chest pains; eye 


and throat irritation; breathing difficulties even for healthy individuals, but especially 


for those with respiratory problems such as allergies, asthma, bronchitis and 


emphysema; and greater susceptibility to respiratory infection.”29  


 


  According to EPA’s 2013 Integrated Science Assessment for Ozone, ozone exposures are 


also shown to increase risks of hospitalization for acute myocardial infarction, coronary 


atherosclerosis, stroke, and heart disease, even at ambient ozone levels well‐below current air 


quality standards.30 


                                                      
26 EPA, Green Book Nonattainment Areas: 8‐Hr Ozone (2008) Nonattainment Area/State/County Report (April 


22, 2016), available at https://www3.epa.gov/airquality/greenbook/hnca.html#Ozone_8‐hr.2008. 


27 MDE, Technical Support Document for COMAR 26.11.38 ‐ Control of NOx Emissions from Coal‐Fired Electric 


Generating Units (May 26, 2015) at 20, available at 


http://www.mde.state.md.us/aboutmde/AboutMDEHome/Documents/TSD_Phase1_with_Appendix.pdf. 


28 CPCN Conditions at 7 (Ex. 6). 


29 Metropolitan Washington Air Quality Committee, Ozone SIP (May 23, 2007) at 1‐1, 


https://www.mwcog.org/uploads/pub‐documents/9FhcXg20070525084306.pdf.  


30 EPA, Integrated Science Assessment for Ozone and Related Photochemical Oxidants (Feb. 2013), available at 


https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492. 
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  MDE states that Mattawoman will be required to secure emissions reduction credits for 


nitrogen oxide and volatile organic compounds at a ratio of 1.3 to 1, but the reductions need not 


occur in Brandywine, or even in Prince George’s County. Mattawoman can use offsets from 


other areas so long as pollution from the other area “contribute[s]” to pollution in the area of 


the plant. COMAR 26.11.17.04(D). MDE authorizes the use of offsets from other states, and 


allows the use of credits from Philadelphia in all areas of Maryland except Baltimore.31  


 


B. Nitrogen Dioxide Emissions 


 


  The Mattawoman plant will also cause cumulatively unhealthy levels of nitrogen 


dioxide, a pollutant linked to heart disease, asthma, and stroke. Mattawoman Energy’s own 


analysis predicts violations of the 1‐hour air‐quality standard for that pollutant near the plant, 


according to the Environmental Review Document submitted to the PSC, and shows that the 


Mattawoman plant’s direct emissions will be responsible for about two percent of total nitrogen 


dioxide pollution in the vicinity of the plant.32 The company later increased its estimated 


nitrogen dioxide emissions,33 and the Maryland agencies approved the increase. 


 


  The PSC, MDE, and MDNR approved the project by excluding significant sources of 


nitrogen dioxide from the modeling. Specifically, while Mattawoman had included the 


pollution from major pollution sources located between ten and thirty kilometers away, MDNR 


prepared a new analysis that excluded most of those sources, saying that EPA did not require 


that their pollution be included.34 Only by excluding that pollution from the analysis did MDNR 


arrive at calculations showing no violations of the nitrogen dioxide air quality standards.    


 


  According to EPA, nitrogen dioxide levels will be even higher in vehicles and near 


roadways than the levels predicted based on data from air quality monitors.35 “Individuals who 


spend time on or near major roadways can experience short‐term NO2 exposures considerably 


higher than measured by the current network. In fact, in‐vehicle concentrations can be 2‐3 times 


higher than measured at nearby area‐wide monitors.”36 Further, harmful nitrogen oxide 


emissions from motor vehicles increase dramatically at lower speeds, especially during stop 


and go traffic when roads are congested. But neither Mattawoman nor the Maryland agencies 


                                                      
31 MDE, Emission Reduction Credits Frequently Asked Questions at 2 (attached as Ex. 11). 


32 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 5‐8.  


33 Supplemental Environmental Review Document (“SERD”), PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015) at Appendix J, Table 7‐1B.  


34 MDNR ‐ Power Plant Research Program, Environmental Review of the Proposed Mattawoman Energy Center 


Project, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) at 4‐81.  


35 EPA, Nitrogen Dioxide: Health, available at https://www3.epa.gov/airquality/nitrogenoxides/health.html. 


36 Id. 
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included local motor vehicles in the emissions used for their modeling. The combined impact of 


vehicle and power plant emissions near roadways poses a serious threat to the health of the 


community, including people in the private residences, senior home, and elementary school, 


middle school, and high school located in close proximity to both the power plants and the 


roads that already experience congestion and will experience increased congestion resulting 


from construction of the Mattawoman gas plant and other recently approved power plants.37 


 


C. Fine Particulate Matter Emissions  


  The CPCN also authorizes the Mattawoman plant to emit 147 tons per year of fine 


particulate matter (PM2.5). It also will lead to increased diesel exhaust from vehicles and heavy 


machinery, especially during construction of the plant. This pollution threatens adverse direct 


and cumulative impacts for the local population, including serious health problems.  


 


  According to MDE and EPA, fine particulate matter damages the respiratory system and 


the cardiovascular system, causing “decreased lung function, chronic bronchitis, respiratory 


symptoms such as asthma attacks and difficulty breathing, nonfatal heart attacks, irregular 


heartbeat, and premature death in individuals with pulmonary or cardiac disease.”38 Children, 


the elderly, and individuals with pre‐existing pulmonary or cardiac disease are the most 


susceptible.  


 


  EPA recognizes that “diesel exhaust contains significant levels of small particles” and 


that “diesel particulate matter is likely to cause cancer in humans and cause other acute and 


chronic health effects.”39 


 


  Recent studies also strongly suggest a link between fine particulate matter exposure 


during pregnancy and autism. One 2014 study by the Harvard School of Public Health found 


that a woman who lives in an area that is in the highest 25 percent of fine particulate matter 


levels during pregnancy is more than twice as likely to have a child diagnosed with autism 


spectrum disorder than a woman who lives in an area in the lowest 25 percent.40 The correlation 


                                                      
37 Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could pose 
major challenges for commuters”), 11 (giving failing grades for traffic congestion to several intersections 


in Brandywine) (attached as Ex. 12). 


38 Washington DC‐MD‐VA 1997 PM2.5 Redesignation Request at 1 (May 22, 2013), 


http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


39 EPA Region 1, Diesel Exhaust and Your Health, 


https://www3.epa.gov/region1/eco/diesel/health_effects.html. 


40 Raz, Raanan, et al., Autism Spectrum Disorder and Particulate Matter Air Pollution before, during, and 


after Pregnancy: A Nested Case–Control Analysis within the Nurses’ Health Study II Cohort, Environ. 


Health Perspect. 123:264–270 (March 2015), available at http://dx.doi.org/10.1289/ehp.1408133. 
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was strongest for exposures during the third trimester, and did not hold for exposure to coarse 


particles, helping to rule out potential confounding variables. 


 


  Mattawoman did not collect any data on levels of fine particulate matter already in the 


air in Brandywine. Instead the company’s air quality analysis uses data collected ten miles 


away, at an equestrian center in Upper Marlboro. Upper Marlboro is northeast of Brandywine, 


while most of the largest sources of fine particulate matter in the area are in Brandywine or 


south of Brandywine.41  


 


  Air quality readings in Upper Marlboro barely meet national air quality standards 


adopted in 1997.42 The state of Maryland has informed EPA that it “agree[s] with the scientific 


community who believe that more stringent . . . fine particle standards are needed.”43   


 


  There is no safe level of exposure to fine particulate matter, and EPA’s air quality 


standards for fine particulate matter are not set at a level of zero risk. 


 


  Mattawoman claims that the plant will not cause exceedances of air quality standards 


for fine particulate matter, but the company admits it only modeled some of the plant’s fine 


particulate matter emissions. Fine particulate matter is made up of both filterable particulate 


matter, which is emitted directly from the stack, and condensable particulate matter, which 


forms in the atmosphere as a result of chemical reactions between other pollutants, including 


nitrogen oxides, sulfur dioxide, and ammonia. Mattawoman’s air quality analysis models 


filterable particulate matter, but not condensable particulate matter,  even though condensable 


particulate matter accounts for a significant fraction of the total fine particulate matter that the 


plant will produce.44  


 


  Condensable fine particulate matter is addressed only “qualitatively,” without hard 


data.45 Mattawoman predicts that overall fine particulate matter in the DC‐MD‐VA region will 


decline, relying on the planned deactivation of coal‐fired generation units at Chalk Point and 


Dickerson.46 But the owner of those generation facilities, NRG Energy, cancelled the planned 


deactivation of those units on February 29, 2016.47  
                                                      
41 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16.  


42 Redesignation Request at 7, 
http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


43 MWCOG, Washington DC‐MD‐VA 1997 PM2.5 Maintenance Plan (May 22, 2013) at 17. 


44 Revised Air Assessment Report, Appendix J at 5‐2, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 2015). 


45 Id. at 5‐2, 5‐14. 


46 Id. at 5‐16; Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16. 


47 PJM list of withdrawn deactivation requests (attached as Ex. 14), 


http://www.pjm.com/~/media/planning/gen-retire/withdrawn-deactivation-requests.ashx. 
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  The plant’s contribution to fine particulate matter pollution will also be higher than 


estimated because Mattawoman, MDE, DNR, and the PSC did not consider the plant’s high 


emissions of ammonia in the analysis of fine particulate matter pollution.48 Ammonia is a 


constituent of fine particulate matter, and can be both filterable and condensable. Mattawoman 


estimates that it will emit 198 tons per year of ammonia, which is approximately five times 


more ammonia than is emitted by the largest source of ammonia currently operating in the state 


of Maryland.49 Maryland authorized these very high ammonia emissions, and the resulting 


contribution to deadly fine particulate matter, in an effort to control acid rain.50 (Because 


ammonia has a high (basic) pH, it helps to balance out the low (acidic) pH of other pollutants 


emitted by the plant.)  


 


D. Noise and Traffic Congestion 


 


  According to Mattawoman’s application, noise from the facility will exceed regulatory 


limits at nearby homes. Noise levels will be loudest during startup, which often occurs during 


the early morning hours, disturbing people’s sleep. Startup will occur over 250 times a year, 


according to Mattawoman’s environmental review documents.51 Mattawoman’s consultant 


provided recommendations for keeping noise to an acceptable level52, but the CPCN does not 


require Mattawoman to implement those recommendations. Even though Mattawoman’s 


application identifies startup noise as the major concern, the CPCN only requires Mattawoman 


to monitor noise generated during regular operations.53 The regulatory limits that Mattawoman 


predicts will be exceeded were adopted to prevent noise that “[m]ay jeopardize . . . health, 


general welfare, or property.” Md. Code Ann., Envir. § 3‐102. 


 


  Mattawoman’s consultant also identified ideal goals (below the regulatory limits) 


needed to keep noise from the plant at a level that will not disturb daily life for nearby 


residents, taking into account noise levels that already exist in the community. The consultant 


found that, given the design of the plant and its close proximity to homes, those ideal noise 


levels cannot be achieved.54 Although Brandywine Elementary School is less than a half mile 
                                                      
48 Revised Air Assessment Report, Appendix J at 5‐15 to 5‐16, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015). 


49MDNR ERD, Dkt. No. 83 at 4‐83; MDE, Response to Comments Received on the Mattawoman Energy 


Center Project, PSC Case No. 9330, Dkt. No. 112 (Sept. 16, 2015) at 4.3.8. 


50 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015) at Appendix J 5‐15 to 5‐16 (Revised Air Assessment 


Report). 


51Id. at Appendix J 5‐4. 


52 Id. at Appendix I 14‐15.  


53 CPCN Conditions at 56 (Ex. 6). 


54 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015)  at Appendix I 16.  
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away from these homes no consideration was given to whether noise disturbances will 


adversely affect schoolchildren.  


 


  The Brandywine area already suffers from severe traffic congestion.55 Approval of the 


Mattawoman plant, alone and in combination with approval of the Keys plant, will worsen 


traffic congestion in and around Brandywine. This is an adverse impact in itself. Further, 


additional traffic and slower‐moving traffic, including stop‐and‐go traffic, will increase levels of 


fine particulate matter and nitrogen dioxide near the roadways, where community members 


live, work, and go to school.  


 


  The contribution to traffic congestion will be worst during construction of the plant, a 


two‐year period when up to 645 workers will need access to the site.56 


 


  According to the Prince George’s County planning department, truck traffic during 


construction could pose major challenges for commuters in the area. The planning department 


originally recommended installation of additional traffic signals to address congestion, but 


concluded that traffic impacts would be acceptable after revising its analysis procedures.57   


   


  The CPCN includes no conditions to address the community’s traffic concerns, except a 


requirement to submit plans to the Maryland State Highway Administration, which “reserves 


the right” to require improvements.58 


 


E. Economic Impacts 


 


  These harmful impacts and others may depress local property values. Both home‐buyers 


and renters are less willing to pay for housing near fossil fuel‐fired power plants than they are 


for other comparable housing, depressing property values. Housing prices decline by between 


three and five percent, on average, within two miles of gas‐fired and coal‐fired power plants. 


When the power plant is large (>275 megawatts), housing prices decline by 5.5 percent, on 


average.59 Brandywine, which will have three large fossil fuel‐fired power plants as a result of 


the Mattawoman approval, is at risk of even greater declines in property values, compared to 


what property values would be without the power plants. 
                                                      
55 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at pdf 290 (intersection operates “below acceptable 


standards”); Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could 


pose major challenges for commuters”), 13 (giving failing grades for traffic congestion to several 


intersections in Brandywine) (attached as Ex. 12).  


56 Id. at Appendix K 20.  


57 Prince George’s County Planning Dept correspondence at 8, 14 (Ex. 12). 


58 CPCN Conditions at 56‐57 (Ex. 6).  


59 Davis, Lucas. The Effect of Power Plants on Local Housing Values and Rents: Evidence From Restricted Census 


Microdata (June 18, 2008) at 17, 20 (attached as Ex. 15). 







May 11, 2016 
Page 22 
 
 


 
 


 


  The company admits that the plant will stimulate ʺlittle if anyʺ local commercial 


activity.60 


 


VII. DISPROPORTIONALITY 


  The adverse impacts described above will be borne disproportionately by the black 


community of Brandywine and black residents who live, work, and go to school in the vicinity 


of the Mattawoman gas plant and other local pollution sources. The population of Brandywine 


is 72.2 percent black,61 and the population within 10 miles and five miles of the site designated 


for the Mattawoman plant is 67 percent black.62 In stark contrast, the population of the state of 


Maryland is only 30 percent black. 


 


  Three large (>250 megawatts) fossil fuel‐fired power plants are located in or 


immediately outside of Brandywine, more than any other community in the state. Five large 


fossil fuel‐fired power plants are located within thirteen miles of Brandywine, a concentration 


not repeated anywhere else in the state. Brandywine is home to 23 percent of the large fossil 


fuel‐fired power plants in the state (3 out of 13), even though it has only .17 percent of the land 


area of the state (21 square miles out of 12407), and .12 percent of the population of the state 


(6719 people out of 5.773 million), according to 2010 U.S. Census data.  


 


  The racially discriminatory impact of siting five large fossil fuel‐fired power plants in or 


near Brandywine continues a pattern that holds throughout the state of Maryland. Across the 


entire state, power plants are concentrated in counties with larger percentages of black 


residents. Prince Georgeʹs County, in which Brandywine is located, will have both the highest 


number of large fossil fuel‐fired power plants (4) and the highest percentage of black residents 


(64.5).63 In stark contrast to Prince George’s County, the fourteen Maryland counties with the 


lowest percentages of black residents (fifteen percent or less) have only three large fossil fuel‐


fired power plants among them, for an average of .2 power plants per county. Howard County 


has no large fossil fuel fired power plants (operating or permitted), and Montgomery County 


has only one, even though those Maryland counties have broadly similar land use patterns and 


income levels to Prince George’s County. But while the population of Prince George’s County is 


64.5 percent black, the population of Howard County is only 17.5 percent black, and the 


population of Montgomery County is only 17.2 percent black.  


 


                                                      
60 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at 5‐8. 


61 Unless otherwise noted, the demographic information discussed in this section is from the U.S. Census 


Bureau. 


62 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen.  


63 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 (attached as Ex. 9). 
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As detailed above, and as recognized by the PSC, notice of this project to the people of 


Brandywine was ineffective. Local residents were denied the opportunity to participate fully in 


the decision‐making process. The failure of the PSC, MDE, and MDNR to notify or involve the 


affected local community in the decision whether to issue the CPCN constitutes use of a criteria 


or method that has the effect of discriminating on the basis of race. 


 


The CPCN for the Mattawoman plant continues a pattern and practice by the PSC, MDE, 


and MDNR of utilizing criteria and methods that have the effect of discriminating on the basis 


of race. Across the entire state of Maryland, blacks are more likely to live within ten miles of a 


fossil fuel‐fired power plant. And fossil fuel‐fired power plants are dramatically more likely to 


be sited in counties with higher percentages of black residents. 


 


Individually and collectively, these criteria and methods used by the PSC, MDE, and 


MDNR to decide whether and on what terms to issue the CPCN constitute prohibited 


discrimination in violation of Title VI of the Civil Rights Act of 1964 and the regulations of DOT 


and EPA. They constitute “criteria or methods of administration which have the effect of 


subjecting persons to discrimination because of their race . . . or have the effect of defeating or 


substantially impairing accomplishment of the objectives of the program with respect to 


individuals of a particular race” under 49 C.F.R. § 21.5(b)(2), and “criteria or methods of 


administering [the] program or activity which have the effect of subjecting individuals to 


discrimination because of their race” under 40 C.F.R. § 7.35.  


 


IX. LESS DISCRIMINATORY ALTERNATIVES 


  The following less discriminatory alternatives were available to the PSC, MDE, and 


MDNR:  


 


1. Afford the Brandywine community greater opportunities for participation in the 


permitting process, including providing meaningful, effective notice to all local residents 


and granting them intervention in the CPCN proceeding on an equal footing with 


Mattawoman Energy, the state agencies, and the U.S. Air Force. 


2. Conduct a thorough and meaningful review of the potential for the project to impose 


disproportionate burdens on the basis of face, and evaluate the reasons why black 


Marylanders are disproportionately exposed to the harmful effects of fossil‐fuel‐fired 


power generation throughout the state. 


3. Require Mattawoman Energy to conduct ambient air quality monitoring in Brandywine 


for all pollutants of concern, including ozone, nitrogen dioxide, and fine particulate 


matter, to conduct a thorough health assessment in the community and the area, to 


make reports to the PSC, MDE, MDNR, and the community, and to expeditiously 


address air quality violations, as conditions of the CPCN. 


4. Impose conditions through the CPCN to reduce traffic congestion and associated air 


pollution, including provision of public transportation, coordination of construction 







May 11, 2016 
Page 27 
 
 


 
 


schedules with the other power plants in the area, and installation of additional traffic 


signals. 


5. Meaningfully evaluate alternative sites where construction and operation of a large gas 


plant would not disproportionately impact the black community. 


6. Determine that new solar and wind capacity, promotion of energy efficiency, or both 


would serve the public interest better than construction of yet another polluting fossil‐


fuel‐fired power plant, or at least evaluate those alternatives. 


 


X. RELIEF 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.71  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role. We also request 


that the Civil Rights Division of the Department of Justice play an active role in coordinating 


these federal investigative and enforcement actions, consistent with the mission of the Federal 


Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, and a community needs 


assessment); b) conduct a full and fair consideration of alternatives that would avoid such 


disparate impacts; and c) require that any decision to issue a new or revised CPCN is 


conditioned on Mattawoman taking steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s black community.72 The PSC, MDE, and MDNR must 


also revise their regulations and procedures to adopt environmental justice as an explicit 


consideration and goal in all decisions related to fossil fuel‐fired power generation. 


 


  The PSC, MDE, and MDNR must take steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s predominantly black community. They must mandate 


regular air quality monitoring for ozone, nitrogen dioxide, fine particulate matter, and all other 


air pollutants of concern, with at least two air quality monitors within the Brandywine 


                                                      
71 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


72 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements. 
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212‐845‐7385 


 


 


On behalf of:  


Brandywine | TB Southern Region Neighborhood Coalition 


Kamita Gray  


md.brandywine@voiceyouropinion.info 


 


Patuxent Riverkeeper  


Fred Tutman 


fred@paxriverkeeper.org   


Director, Office of Civil Rights 


 


cc (via email) 


    Gina McCarthy 


    Administrator 


    Environmental Protection Agency  


    Mail Code 1102A 


    1200 Pennsylvania Ave., NW  


    Washington, DC 20460 


    Mccarthy.gina@epa.gov 


 


    Anthony Foxx  


    Secretary of Transportation  


    Department of Transportation  


    1200 New Jersey Ave, SE  


    Washington, DC 20590 


    Anthony.Foxx@dot.gov 


     


    Lilian Dorka 


    Deputy Director, Office of Civil Rights  


    Environmental Protection Agency  


    Dorka.lilian@epa.gov 


 


    Matthew Tejada  


    Director, Office of Environmental Justice  


    Environmental Protection Agency  


    Tejada.matthew@epa.gov 


 


    Shawn M. Garvin 


    Regional Administrator, Region 3  


    Environmental Protection Agency 
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    Garvin.shawn@epa.gov 


 


    Samantha Beers  


    Office of Enforcement, Compliance, and 


    Environmental Justice, Region 3  


    Environmental Protection Agency  


    Beers.samantha@epa.gov 
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CPCN violates that prohibition by disproportionately subjecting the black residents of 


Brandywine to air pollution and other negative impacts based on their race.    


 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.1  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role at the federal level. 


We also request that the Civil Rights Division of the Department of Justice play an active role in 


coordinating these federal investigative and enforcement actions, consistent with the mission of 


the Federal Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, a cooperative community 


needs assessment, and a comprehensive traffic assessment in Brandywine); b) conduct a full 


and fair consideration of alternatives that would avoid such disparate impacts;  and c) require 


that any decision to issue a new or revised CPCN is conditioned on Mattawoman taking steps 


to ameliorate the negative impacts of the Mattawoman project upon Brandywine’s 


predominantly black community, including regularly conducting and reporting on air quality 


monitoring for all pollutants of concern and taking measures to ameliorate traffic congestion.2 If 


the PSC, MDE, and MDNR do not come into compliance voluntarily, Complainants request that 


DOT and EPA suspend or terminate the federal financial assistance that those agencies receive.3 


 


I. PARTIES 


A. Complainants 


 


                                                      
1 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


2 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements.   


3 See, e.g., Letter from Peter M. Rogoff, Adm’r, Fed. Transit Admin., to Steve Heminger, Exec. Dir., Metro. 


Transp. Comm’n, & Dorothy Dugger, Gen. Manager, S.F. Bay Area Rapid Transit Dist.  (Jan. 15, 2010), 


available at http://www.bart.gov/sites/default/files/docs/BART_MTC_Letter_On_OAC.pdf (notifying 


state agencies that they were “in danger of losing federal funding” from the Federal Transit 


Administration because of Title VI noncompliance).  
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Brandywine TB Coalition is a community‐based membership organization dedicated to 


encouraging smart and sustainable development in Brandywine and southern Prince George’s 


County, Maryland. Its goals include protecting the environment, improving public health, 


creating jobs, expanding economic opportunity, and improving overall quality of life. In 


addition to its organizational work to ensure that Brandywine receives its fair share of the 


benefits of development without shouldering an unfair share of its costs, Brandywine TB 


Coalition has many members in Brandywine and its immediate environs who will be adversely 


affected by the approved power plant. The board and membership of the Brandywine TB 


Coalition reflect the racial demographics of the local community. 


 


Patuxent Riverkeeper is a nonprofit organization dedicated to the restoration and 


preservation of the Patuxent River and its watershed. Its mission goes beyond water quality to 


encompass the environmental health of local communities, particularly those suffering from 


acute environmental injustice such as Brandywine. Patuxent Riverkeeper has been a robust 


advocate in opposition to environmentally unsustainable development. It has joined in lawsuits 


challenging air and water pollution from the nearby Chalk Point generating station, and 


opposed pollution trading schemes that would cause certain communities to bear a 


disproportionate pollution burden.  Several members of Patuxent Riverkeeper live in 


Brandywine and will be adversely affected by the Mattawoman gas plant. 


 


B. Recipients 


 


The PSC is an “independent unit in the Executive Branch” of the State of Maryland. MD 


Code, Public Utilities, § 2‐101. Under Maryland law, the PSC is responsible for the issuance of 


CPCNs, which are prerequisite to the construction of power generating stations in Maryland. 


MD Code, Public Utilities, §§ 7‐207, 208.  Other state, federal, and private entities participate in 


the CPCN process, and the PSC plays a coordinating role. The PSC is required to consider “the 


public safety, the economy of [Maryland], the conservation of natural resources, and the 


preservation of environmental quality” as it carries out its duty to supervise and regulate 


utilities. MD Code, Public Utilities, § 2‐113. As described below, the PSC is a recipient of federal 


funds. 


 


  MDE is an agency of the State of Maryland, charged with protecting Maryland’s 


environment. MD Code, Environment § 1‐401. MDE’s responsibilities include the 


administration of state and federal anti‐air pollution laws. MD Code, Environment §§ 1‐301(a), 


2‐103(b). See also id. § 2‐102. MDE plays a key role in the development of CPCNs for generating 


facilities: The PSC is required to incorporate into the CPCN requirements of federal and state 


environmental laws identified by MDE as well as “methods and conditions” for achieving 


compliance with those requirements, and the PSC is prohibited from adopting any methods or 


conditions that MDE determines are inconsistent with federal and state environmental laws. 


MD Code, Public Utilities § 7‐208(g).  The requirements identified by MDE are incorporated into 
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the CPCN as licensing conditions, and are binding on the recipient upon issuance of the CPCN. 


MDE is a recipient of federal funds. 


 


  Like MDE, MDNR is an agency of the State of Maryland. MDNR is charged with 


managing and preserving the state’s natural resources. MD Code, Natural Resources § 1‐101. 


MDNR administers Maryland’s Power Plant Research Program, which plays an important role 


in the CPCN application process by conducting studies that include “plant site evaluation and 


related environmental and land use considerations,” and making recommendations to the PSC 


on the merits of applications and conditions to be incorporated into the final CPCN. See MD 


Code, Natural Resources §§ 3‐303, 3‐306.  MDNR is a recipient of federal funds. 


 


II. JURISDICTION 


  Title VI’s prohibition on discrimination applies to all recipients of federal funds: “No 


person in the United States shall, on the ground of race, color, or national origin, be excluded 


from participation in, be denied the benefits of, or be subjected to discrimination under any 


program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Acceptance of 


federal funds, including DOT and EPA assistance, creates an obligation on the recipient to 


comply with Title VI and the federal agencies’ implementing regulations.4 As explained below, 


the PSC, MDE, and MDNR are programs or activities receiving federal financial assistance, and 


are therefore subject to the requirements of Title VI and applicable implementing regulations. 


 


A. Program or Activity  


 


  The PSC, MDE, and MDNR are programs or activities within the ambit of Title VI. Title 


VI defines program or activity as “all of the operations of . . . a department, agency, special 


purpose district, or other instrumentality of a State or of a local government . . . any part of 


which is extended Federal financial assistance.” 42 U.S.C. § 2000d‐4a.  Accordingly, if any part 


of a listed entity receives federal funds, the whole entity is covered by Title VI. Ass’n of Mex.‐


Am. Educ. v. California, 195 F.3d 465, 474‐75 (9th Cir. 1999), rev’d in part on other grounds, 231 F.3d 


572 (9th Cir. 2000) (en banc).  
 


The PSC, MDE, and MDNR are agencies or instrumentalities of the State of Maryland. 


Accordingly, they meet the definition of program or activity under Title VI and must comply 


with Title VI in implementing all of their work, regardless of how they spend the funds received 


from DOT and EPA.  


B. Federal Financial Assistance  


   


                                                      
4 Regulations for both EPA and DOT require that applicants for agency funds give “assurance” that they 


will comply with the agency’s Title VI implementing regulations. 40 C.F.R. § 7.80(a)(1) (EPA regulations); 


49 C.F.R. § 21.7a(1) (DOT regulations). 
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  The PSC, MDE, and MDNR are recipients of federal financial assistance as defined in 


DOT and EPA’s Title VI implementing regulations.   


 


DOT regulations define “[r]ecipient” as “any State. . . or any political subdivision 


thereof, or instrumentality thereof, any public or private agency, institution, or organization, or 


other entity, or any individual, in any State . . . to whom Federal financial assistance is 


extended, directly or through another recipient. . . .” 49 C.F.R. § 21.23. Similarly, EPA’s Title VI 


regulations define a “[r]ecipient” as “any State or its political subdivision, any instrumentality 


of a State or its political subdivision, any public or private agency, institution, organization, or 


other entity, or any person to which Federal financial assistance is extended directly or through 


another recipient . . . .” 40 C.F.R. § 7.25.  


 


The PSC receives federal financial assistance in the form of pipeline safety base grants 


awarded by DOT’s Pipeline and Hazardous Materials Safety Administration (“PHMSA”). 


According to PHMSA, the PSC received a Natural Gas Pipeline Safety Base Grant in the amount 


of $533,783 and a Hazardous Liquid Pipeline Safety Base Grant in the amount of $39,331 for 


fiscal year 2016.5   


 


MDE and MDNR receive federal financial assistance in the form of grants from EPA. 


According to USASpending.gov, as of May 2, 2016, MDE has received $2,368,937 from EPA in 


fiscal year 2016 so far, including Performance Partnership Grants totaling $1,985,937.6 For the 


same period, MDNR has received $1,818,966 from EPA so far.7  


 


Because the PSC receives financial assistance from DOT, it is subject to Title VI and DOT 


regulations. Because MDE and MDNR receive financial assistance from EPA, they are subject to 


Title VI and EPA regulations. 


 


C. Timeliness  


 


Both DOT and EPA require that Title VI complaints be filed within 180 days of the 


alleged discriminatory act. 49 C.F.R. § 21.11(b) (DOT Title VI regulations); 40 C.F.R. § 7.120(b) 


                                                      
5 PHMSA Announces over $54 Million in Pipeline Safety Grants to Support State Pipeline Safety Programs, 
PHMSA (Sept. 1, 2015), http://phmsa.dot.gov/pipeline/phmsa‐announces‐over‐54‐million‐in‐pipeline‐


safety‐grants‐to‐support‐state‐pipeline‐safety‐programs.  In addition, the PSC is a recipient of federal 


funds because PHMSA awarded the PSC Pipeline Safety Base Grants in the amount of $566,311 in fiscal 


year 2015 and $456,035 in fiscal year 2014, the most recent fiscal years for which data on these programs is 


available through USASpending.gov.   
6 USASpending, http://www.usaspending.gov (enter “169640062,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   


7 USASpending, http://www.usaspending.gov (enter “033425385,” then select “Environmental Protection 


Agency” under “By Agency” and “2016” under “By Fiscal Year”).   
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(EPA Title VI regulations).8 This complaint is timely because it is based on the CPCN granted to 


Mattawoman Energy, LLC on November 13, 2015, for the construction of a nominally‐rated 990 


megawatt natural gas‐fired power plant.  


 


D. Other Jurisdictional and Prudential Considerations 


 


This complaint satisfies all other jurisdictional and prudential considerations laid out in 


Title VI, DOT and EPA’s implementing regulations, and EPA’s Interim Case Resolution 


Manual. Specifically, this complaint is in writing and is submitted by groups that are authorized 


to submit a complaint on behalf of individuals who are directly impacted by violations of Title 


VI.9 DOT and EPA have subject matter jurisdiction over this complaint because it alleges 


discrimination based on race in violation of Title VI of the Civil Rights Act of 1964.  


 


This complaint also contains unique civil rights allegations that have not been alleged in 


any court proceeding, including allegations specific to the Mattawoman plant and systemic 


allegations relating to the criteria, methods, and procedures of the PSC, MDE, and MDNR, and 


their systemic and disproportionate effects on the basis of race.  


 


A state court challenge to the CPCN, In Re: In the Matter of Petition of John T. Bradley, et al. 


for Judicial Review of the Decision of Public Service Commission of Maryland, Civil Action No. 24‐C‐15‐


006830¸ Circuit Court for Baltimore City, presents no obstacle to accepting and investigating this 


complaint. The petitioners in that case do not make civil rights allegations, much less “the same 


civil rights allegations.”10 Instead, the petitioners in state court request that the CPCN be 


remanded to the PSC on two bases only: First, that the PSC did not articulate the basis of its 


decision to issue the CPCN sufficiently to enable judicial review; and second, that the PSC 


erroneously denied the petitioners’ intervention in the administrative proceeding concerning 


                                                      
8 DOT and EPA have authority to waive or extend the 180‐day deadline. 49 C.F.R. § 21.11(b); 40 C.F.R. 


§ 7.120(b). 


9 EPA, Draft Revised Guidance for Investigating Title VI Administrative Complaints Challenging Permits 


(Draft Revised Investigations Guidance), 65 Fed. Reg. 39,667, 39,672 (June 27, 2000) (listing jurisdictional 


criteria applicable to Title VI complaints).   


10 EPA’s Interim Case Resolution Manual (“CRM”) suggests that EPA’s Office of Civil Rights (“OCR”) might 


decline to review a Title VI complaint if “[t]he same civil rights allegations have been filed by the 


complainant against the same recipient with state or federal court individually or through a class action.” 


As the CRM recognizes, this consideration is not a jurisdictional bar to accepting and investigating a 


complaint, but rather a prudential rule governing the timing of investigations. It does not and could not 


justify a refusal to exercise jurisdiction over a complaint meeting the jurisdictional requirements of Title 


VI. In any event, in this matter “the same civil rights allegations” have not been presented to any court. 


Further, the CRM provides that “[a] complaint may be re‐filed with OCR within 30 calendar days 


following termination of the court proceeding if there has been no decision on the merits or settlement of 


the complaint civil rights allegations. (Dismissal with prejudice is considered a decision on the merits.)” 


Interim CRM (Dec. 1, 2015) at 12.  
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the CPCN. See Petitioners’ Memorandum in Support of Petition for Judicial Review (attached as 


Exhibit 8). The petitioners do not allege violations of Title VI or any other civil rights law or 


obligation.  


 


Moreover, this complaint seeks unique relief from DOT and EPA — compliance with 


Title VI.  Complainants ask DOT and EPA to investigate this complaint and take steps to 


remedy noncompliance with Title VI by the PSC, MDE, and MDNR, including suspending or 


terminating their federal funding if necessary. This relief is not available through the pending 


action in Baltimore City Circuit Court. If the petitioners in state court are successful, the PSC 


may be required to grant intervention to those petitioners or to provide a more detailed 


justification for its decision to issue the CPCN, but the court decision will not prevent the PSC, 


MDE, and MDNR from continuing the discriminatory approach reflected in the CPCN of 


November 13, 2015.  


 


III. BACKGROUND 


A. Brandywine 


 


Brandywine is an unincorporated community in Prince George’s County, Maryland, 


located approximately 11 miles southeast of Washington, D.C. According to the U.S. Census 


Bureau, the Brandywine census‐designated place has a land area of approximately 21 square 


miles and a a population of 6,719 that is 72.2  black.11 Brandywine has a long history as a 


farming community, but in recent years and decades it has been the site of significant 


development as the population of the Washington, D.C. metropolitan area has grown. Two 


major roads, MD Route 5 and US Route 301, run through the community, leading to severe 


traffic congestion and concomitant problems of noise, air pollution, and safety for residents.  


 


Exhibit 1 to this complaint is a map showing the community of Brandywine, the 


approved location of the Mattawoman gas plant, and the location of the other fossil fuel‐fired 


power plants that are either in operation or under construction in and around Brandywine. 


According to data from EJScreen, the population within ten miles of the approved location of 


the Mattawoman gas plant is 67 percent black, and the population within five miles is also 67 


percent black.12   


 


As Exhibit 1 shows, Brandywine is bordered by several other fossil fuel‐fired power 


plants. Brandywine is already home to an operational 289 megawatt natural gas‐fired power 


plant known as Panda Brandywine.13 A 2563 megawatt coal, oil, and natural gas‐fired power 


plant, Chalk Point Generating Station, is located approximately 12 miles southeast of 


                                                      
11 U.S. Census FactFinder, http://factfinder.census.gov (search “Brandywine CDP, MD”).    


12 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen. 


13 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 at 11 (attached as Ex. 9). 
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Brandywine.14 In addition to the Mattawoman plant that is the subject of this complaint, two 


more fossil fuel‐fired power plants are under construction near Brandywine: the 755 megawatt 


gas‐fired PSEG Keys Energy Center less than one mile east,15 and the 725 megawatt gas‐fired 


CPV St. Charles Energy Center approximately 5 miles south.16 When all of the approved fossil‐


fuel fired power plants are constructed, there will be a total of three large gas‐fired power 


plants in the immediate vicinity of Brandywine, all within three miles of one another. There will 


be a total of five large fossil fuel‐fired power plants within 13 miles of Brandywine.   


 


Exhibit 2 is a map showing the proximity of the Mattawoman, Keys, and Panda 


Brandywine fossil fuel‐fired power plants to the public schools in Brandywine. Students at 


these schools are at risk from air pollution, noise, and traffic associated with the power plants. 


 


  Brandywine is the site of numerous open pit sand or gravel mines, a coal ash disposal 


facility, a facility that processes soil contaminated with petroleum products and heavy metals, 


and the Brandywine DRMO Superfund site, which was used to store hazardous military and 


governmental waste.17 The Superfund site poses a potential risk to groundwater. Given that 


many Brandywine residents still rely on well water, the heavy industrial activity in residential 


parts of this community is particularly concerning. For instance, a facility that treats soil 


contaminated with petroleum products and heavy metals is centrally located within 


Brandywine. According to the company’s website, its treatment process produces air pollutants, 


such as sulfur and nitrogen oxides, that will also be emitted by the local power plants.18 A coal 


ash disposal site and several active sand and gravel mines contribute to air quality so poor that 


residents in some parts of town cannot open their windows, and a layer of ash and dust 


regularly gathers on homes and cars. 


 


Brandywine is located in Prince George’s County, which is designated as failing to attain 


national air quality standards for ozone, and until recently was also designated nonattainment 


                                                      
14 Id.  


15 PSEG Keys Energy Center, PSEG, https://www.pseg.com/family/power/fossil/stations/keys_energy.jsp.    


16About CPV St. Charles, St. Charles Energy Center, http://www.cpvstcharles.com/about‐sc.php.  


17 According to EPA, the risk to groundwater from the Brandywine DRMO site is still under 


investigation. EPA Superfund Program, BRANDYWINE DRMO, BRANDYWINE, MD, U.S. EPA, 


https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0304462. See also, Juliet Eilperin, 


“Environmental justice issues take center stage,” The Washington Post (Nov. 21, 2010), 


http://www.washingtonpost.com/wp‐dyn/content/article/2010/11/21/AR2010112103782.html.  


18 Oil Operations Permit No. 2010‐OPS‐14480 (Nov. 30, 2009) (attached as Exhibit 10); Soil Safe, Thermal 


Desorption, http://www.soilsafe.com/services/thermal_desorption. 
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for fine particulate matter, or PM 2.5.19 According to the U.S. Census Bureau, the population of 


Prince George’s County is 64.7 percent black. 


 


Despite the high number of nearby power plants and other pollution sources, the 


cumulative impacts of this pollution on the health and welfare of Brandywine’s residents have 


not been adequately studied. Many Brandywine residents feel they been forced to bear an 


unfair and disproportionate share of the cost of development while receiving little benefit, 


economically or in terms of quality of life.  


 


B. Approval of the Mattawoman Plant. 


Mattawoman Energy, LLC filed an application for a Certificate of Public Convenience 


and Necessity with the Maryland PSC on July 19, 2013.20 At that time, Mattawoman proposed to 


build a gas‐fired power plant with a capacity of 859 megawatts and a 230‐kilovolt transmission 


line. Mattawoman requested a waiver of the normal requirement to provide notice at least two 


years before beginning construction, which the PSC granted. The PSC delegated the proceeding 


to the Public Utility Law Judge Division, which oversaw the following process: 


 


 On July 30, 2013, the PSC set a deadline of August 22, 2013, for filing petitions to 


intervene in the proceeding. The PSC ordered the company to publish notice of the 


August 22 deadline in a newspaper of general circulation by August 19.  


 


 Mattawoman’s advertisement ran in the Enquirer‐Gazette on August 15, less than one 


week before the deadline for filing petitions to intervene. No other efforts were made to 


inform the community of the impending deadline. The Enquirer‐Gazette is an obscure 


local paper, one of a group of local weeklies that was in terminal financial straits and 


that have recently been closed or sold to newspapers outside the area. The Enquirer‐


Gazette had few, if any, paid subscribers in the town or zip code of Brandywine during 


2013‐2015, and no longer offers home delivery anywhere in Prince George’s County.  


 


 On October 16, 2013, well after the August 22 deadline for intervention, the U.S. Air 


Force filed a petition to intervene in the proceeding. The PSC granted the petition to 


intervene on November 13, 2013. 


 


                                                      
19 Prince George’s County was designated non‐attainment for fine particulate matter until November 


2014, when it was re‐designated as a maintenance area for that pollutant. U.S. EPA, Maryland 


Nonattainment/Maintenance Status for Each County by Year for All Criteria Pollutants, Green Book 


Nonattainment Areas (April 22, 2016), https://www3.epa.gov/airquality/greenbk/anayo_md.html.   


20 The docket for the CPCN proceedings is available on the PSC website, http://www.psc.state.md.us/ 


(search for matter number 9330).  
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 Many residents of Brandywine who eventually heard about plans to build a gas plant 


nearby did not realize that those plans were in addition to the already‐approved Keys 


plant. They mistakenly assumed that only one new large gas plant was proposed to be 


sited in their community. 


 


 On September 9, 2013, the PSC issued an order to expedite decision on the application. 


The order provided for a final decision within ten months, in July 2014.  


 


 On February 19, 2014, the PSC suspended the proceeding indefinitely at the request of 


MDNR, which had learned that several aspects of the project were not ready for review, 


and in fact were still in the early stages of planning. 


 


 On October 29, 2014, the PSC recommenced the proceeding, with a new target date in 


July 2015 for a final decision. 


 


 Mattawoman revised its CPCN application several times in 2014 and 2015, including a 


major revision on January 30, 2015, that increased the capacity of the plant from 859 


megawatts to 990. On March 13, 2015, the PSC reset the schedule for the proceedings, 


with a new target date of September 30, 2015, for its final decision. 


 


 Following further revisions to Mattawoman’s application received in mid‐2015, on July 9 


the PSC scheduled a new public hearing and comment deadline of August 20, 2015. 


 


 On July 21, 2015, the PSC held a public hearing at the Brandywine Volunteer Fire 


Department.  


 


 On August 17, 2015, fifteen residents of Prince George’s County and three residents of 


Charles County filed a petition to intervene in the proceeding. On September 25, 2015, 


the PSC denied the local residents’ petition to intervene, calling it untimely and unfairly 


prejudicial to Mattawoman and the government. 


 


 MDE and MDNR recommended approving the plant subject to conditions without 


conducting any environmental justice review or review of the potential for the project to 


have disparate racial impacts. 


 


 On October 13, 2015, the PSC published a tentative order proposing to grant 


Mattawoman a CPCN. The PSC stated that the proposed order would become final on 


November 13 unless an administrative appeal was filed by a party to the proceeding. 


Because the local residents had been denied intervention three weeks earlier, they could 


not appeal the proposed order. 
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 On November 13, 2015, noting that no administrative appeals had been filed, the PSC 


reissued its tentative order as a final order.21  


 


C. Public Comments. 


 


In written submissions and at public hearings, concerned community members alerted 


the PSC to the adverse impacts of the proposed Mattawoman plant and the racially disparate 


nature of those impacts. At the July 21, 2015 public comment hearing, citizens testified before 


the PSC and voiced concern about the following aspects of the proposed Mattawoman plant 


and the CPCN application proceedings:  


 


 Increased traffic during construction of the plant, exacerbating Brandywine’s 


existing problem with traffic congestion.  


 


 The cumulative impact of having multiple large fossil fuel power plants in a 


concentrated area on local air quality, including increased emissions of ozone 


precursors.  


 


 The absence of local air quality monitoring stations in Brandywine, and Prince 


George’s County’s persistent failure to attain national air quality standards for 


ozone.   


 


 Shortcomings and defects in the modeling of air quality impacts, including failure to 


consider emissions from local road traffic.  


 


 Failure to adequately notify or engage the local community in the CPCN application 


proceedings.  


 


 Failure to consider the racially disparate impact of the Mattawoman plant and other 


facilities on Brandywine’s predominantly black community.  


 


 The transformation of Brandywine into a “sacrifice zone” for the region’s 


development through the construction of the Mattawoman plant and other large 


fossil fuel plants nearby. 


 


The briefs submitted to the PSC in support of the citizens’ unsuccessful petition to 


intervene identify shortcomings in the CPCN approval process, including failure to provide 


adequate public notice of the proceedings and failure to include in the proceedings any party 


                                                      
21 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015). The full order is attached as Exhibit 


5 to this complaint. 
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fairly representing the interests of the local community.22 Citizens’ briefs also notified the PSC 


of the applicability of Title VI of the Civil Rights Act to federally‐funded Maryland agencies and 


the concomitant requirement to conduct an environmental justice analysis of the proposed plant 


in light of the surrounding area’s predominantly black population.23   


 


D. The PSC Decision. 


 


  The PSC’s final order grants Mattawoman a CPCN subject to conditions written by MDE 


and MDNR.24   


 


  The order acknowledges the negative impacts of the power plant, but fails to require the 


Mattawoman Plant to take reasonable steps to ameliorate those impacts. The PSC finds that the 


concentration of pollution sources in Brandywine is “unfortunate” and notes that “the negative 


impacts of the plant fall most severely on Brandywine while the benefits are distributed across a 


much larger geographic area”: 


 


An allegation was made in public comments that the Brandywine area was targeted for 


new projects by power plant companies due to its racial and economic demographics. I 


find that there is no evidence of any improper motive or conduct by Mattawoman in its 


choice of a location for the Project. It is very hard to find locations in Maryland which 


have the infrastructure needed to support a power plant that does not have other areas 


of legal restrictions which makes those locations unsuitable. It is unfortunate for 


Brandywine that it is a suitable and legally available area for proposed power plant 


projects. If a proposed plant to be sited in Brandywine meets all legal requirements (at 


all governmental levels), the fact that other plants are located nearby is not a legal 


restriction to another one being built. This is true even though the negative impacts of a 


plant fall most severely upon Brandywine while the benefits are distributed across a 


much larger geographic area.25 


   


  The PSC acknowledges that there will be noise pollution from the plant, but finds that 


the noise pollution is “limited.” With regard to air and water pollution, the PSC simply defers to 


the conclusion of MDE and MDNR that all environmental laws will be satisfied: “If the state 


experts were not convinced that [the gas plant can be constructed and function within all 


                                                      
22 Notice on behalf of Proposed Intervenors Mattawoman Watershed Society, (the Citizens) and Reply to 


Response of Mattawoman Energy LLC to Joint Petition to Intervene, PSC Case No. 9330, Dkt. No. 113 


(Sept. 17, 2015).  


23 Id. at A4‐A5. 


24 Initial Recommended Licensing Conditions, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) (“CPCN 


Conditions”). The CPCN Conditions are attached as Exhibit 6 to this complaint. 


25 Order No. 87243, PSC Case No. 9330, Dkt. No. 126 (Nov. 13, 2015) at 10‐11. 
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applicable air and water laws and regulations], they would have testified to that effect and 


would have opposed the Projectʹs construction. I place my trust in their experience[.]” 


 


  The PSC agrees that notice to the public was ineffective because notice was placed in 


newspapers not read by the public. 


 


  The PSC refers to the community’s concerns about environmental justice as “strident.” 


Based on a finding of no evidence of intentionally racist conduct by Mattawoman Energy, the 


PSC concludes that the community’s concerns are unfounded, stating that the concentration of 


pollution sources in Brandywine “is not a legal restriction to another one being built.” The PSC 


does not address whether the CPCN will have a racially discriminatory effect.  


 


IV. LEGAL BACKGROUND 


DOT regulations implementing Title VI state that “[n]o person in the United States shall, 


on the grounds of race, color, or national origin be excluded from participation in, be denied the 


benefits of, or be otherwise subjected to discrimination under, any program to which this part 


applies.” 49 C.F.R. § 21.5(a). These regulations also include the following prohibitions of specific 


discriminatory acts by recipients of federal funds:  


 


(2) A recipient, in determining the types of services, financial aid, or other benefits, or 


facilities which will be provided under any such program. . . may not, directly or 


through contractual or other arrangements, utilize criteria or methods of administration 


which have the effect of subjecting persons to discrimination because of their race, color, 


or national origin, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program with respect to individuals of a 


particular race, color, or national origin. 


 


(3) In determining the site or location of facilities, a recipient or applicant may not make 


selections with the purpose or effect of excluding persons from, denying them the 


benefits of, or subjecting them to discrimination under any program to which this 


regulation applies, on the grounds of race, color, or national origin; or with the purpose 


or effect of defeating or substantially impairing the accomplishment of the objectives of 


the Act or this part. 


 


49 C.F.R. § 21.5(b). 


 


A recipient may not make a selection of a site or location of a facility if the purpose of 


that selection, or its effect when made, is to exclude individuals from participation in, to 


deny them the benefits of, or to subject them to discrimination under any program or 


activity to which this rule applies, on the grounds of race, color, or national origin; or if 
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the purpose is to, or its effect when made will, substantially impair the accomplishment 


of the objectives of this part. 


 


 49 C.F.R. § 21.5(d). 


 


EPA regulations implementing Title VI state that “[n]o person shall be excluded from 


participation in, be denied the benefits of, or be subjected to discrimination under any program 


or activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. 


§ 7.30. The regulations also provide a non‐exclusive list of specific, prohibited discriminatory 


acts:  


 


(b) A recipient shall not use criteria or methods of administering its program or activity 


which have the effect of subjecting individuals to discrimination because of their race, 


color, national origin, or sex, or have the effect of defeating or substantially impairing 


accomplishment of the objectives of the program or activity with respect to individuals 


of a particular race, color, national origin, or sex. 


 


(c) A recipient shall not choose a site or location of a facility that has the purpose or 


effect of excluding individuals from, denying them the benefits of, or subjecting them to 


discrimination under any program or activity to which this part applies on the grounds 


of race, color, or national origin or sex; or with the purpose or effect of defeating or 


substantially impairing the accomplishment of the objectives of this subpart. 


 


 40 C.F.R. § 7.35. 


 


  These regulations make clear that discrimination on the basis of race is a violation of 


Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. 


§ 7.35(c).  


  


V. VIOLATIONS OF TITLE VI  


Complainants allege that the PSC, MDE, and MDNR have discriminated against the 


predominantly black community in and around Brandywine on the basis of race by issuing a 


CPCN to Mattawoman Energy, LLC for construction of the Mattawoman gas plant.  


 


1. Issuance of the CPCN constitutes discrimination on the basis of race because the 


CPCN will adversely and disproportionately impact the black community in 


and around Brandywine by:  


a. contributing to air pollution in a black community that is already 


overburdened by several local sources of pollution and afflicted by poor 


air quality; 


b. contributing to noise in a black community already afflicted by noise; 
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c. contributing to traffic congestion in a black community already afflicted 


by traffic congestion and lack of public transportation; and 


d. depressing property values in a black community already afflicted by 


lack of economic opportunity.  


The PSC, MDE, and MDNR had the capacity to prevent these racially 


disproportionate adverse impacts by not issuing the CPCN, or requiring that the 


facility be sited or operated in a manner that would eliminate or mitigate its 


racially disproportionate impact. 


 


2. The PSC, MDE, and MDNR used criteria and methods that have the effect of 


discriminating on the basis of race by issuing the CPCN without 


a. performing an assessment of the potential for the CPCN to have a 


racially disproportionate adverse impact; 


b. conducting or requiring air quality monitoring in the community;   


c. conducting or requiring a community health impact assessment; 


d. conducting or requiring a community needs assessment; or 


e. adequately notifying or involving local residents. 


 


3. The CPCN for the Mattawoman plant continues a pattern and practice by the 


PSC, MDE, and MDNR of utilizing criteria and methods that have the effect of 


discriminating on the basis of race. 


 


For each of the above reasons, the issuance of this CPCN constitutes prohibited 


discrimination on the basis of race under Title VI of the Civil Rights Act of 1964 and DOT and 


EPA regulations. 


 


These allegations are detailed below. 
 


VI. ADVERSE IMPACT 
 


  The decision to approve the Mattawoman gas plant will adversely affect the community 


of Brandywine and other residents in the vicinity of the Mattawoman gas plant. These adverse 


impacts will result directly from the Mattawoman power plant and from the cumulative impact 


of the Mattawoman plant in combination with the many pollution sources and patterns of 


inequitable development already present in the community.  


 


  The PSC, MDE, and MDNR do not deny that Brandywine will suffer adverse impacts 


from the approval of the Mattawoman plant, or that the benefits of the approval will mostly 


accrue elsewhere. The PSC specifically found that approval of the Mattawoman plant is 


“unfortunate for Brandywine.” 


 


A. Ozone Precursor Emissions 
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  The Mattawoman plant will degrade air quality in and around Brandywine. First, it will 


contribute to already unhealthy levels of ground level ozone. The air in Prince George’s County, 


which includes Brandywine, already fails to meet the national air quality standard for ozone, 


which was set by EPA at the level determined to be requisite to protect public health.26 


Approval of the Mattawoman plant will make this air quality problem worse by increasing local 


emissions of two major contributors to the formation of ground‐level ozone, nitrogen oxides 


and volatile organic compounds. 


 


  Maryland has recognized that reducing nitrogen oxides is the most urgently needed 


measure to reduce harmful ozone. “Reducing locally produced [nitrogen oxides] on peak days 


limits ozone production, keeping local ozone levels lower.”27  


 


  The CPCN authorizes the Mattawoman plant to emit 220.7 tons per year of nitrogen 


oxides and 144.1 tons per year of volatile organic compounds.28 According to Maryland 


regulations, emissions of these pollutants are “significant” if they exceed 25 tons per year. 


COMAR 26.11.17. 


 


  Ozone causes serious harm to human health, as Maryland recognized in its state 


implementation plan for ozone: 


 


“When it is breathed into the lungs, ozone reacts with lung tissue. It can harm breathing 


passages, decrease the lungs’ working ability and cause coughing and chest pains; eye 


and throat irritation; breathing difficulties even for healthy individuals, but especially 


for those with respiratory problems such as allergies, asthma, bronchitis and 


emphysema; and greater susceptibility to respiratory infection.”29  


 


  According to EPA’s 2013 Integrated Science Assessment for Ozone, ozone exposures are 


also shown to increase risks of hospitalization for acute myocardial infarction, coronary 


atherosclerosis, stroke, and heart disease, even at ambient ozone levels well‐below current air 


quality standards.30 


                                                      
26 EPA, Green Book Nonattainment Areas: 8‐Hr Ozone (2008) Nonattainment Area/State/County Report (April 


22, 2016), available at https://www3.epa.gov/airquality/greenbook/hnca.html#Ozone_8‐hr.2008. 


27 MDE, Technical Support Document for COMAR 26.11.38 ‐ Control of NOx Emissions from Coal‐Fired Electric 


Generating Units (May 26, 2015) at 20, available at 


http://www.mde.state.md.us/aboutmde/AboutMDEHome/Documents/TSD_Phase1_with_Appendix.pdf. 


28 CPCN Conditions at 7 (Ex. 6). 


29 Metropolitan Washington Air Quality Committee, Ozone SIP (May 23, 2007) at 1‐1, 


https://www.mwcog.org/uploads/pub‐documents/9FhcXg20070525084306.pdf.  


30 EPA, Integrated Science Assessment for Ozone and Related Photochemical Oxidants (Feb. 2013), available at 


https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492. 
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  MDE states that Mattawoman will be required to secure emissions reduction credits for 


nitrogen oxide and volatile organic compounds at a ratio of 1.3 to 1, but the reductions need not 


occur in Brandywine, or even in Prince George’s County. Mattawoman can use offsets from 


other areas so long as pollution from the other area “contribute[s]” to pollution in the area of 


the plant. COMAR 26.11.17.04(D). MDE authorizes the use of offsets from other states, and 


allows the use of credits from Philadelphia in all areas of Maryland except Baltimore.31  


 


B. Nitrogen Dioxide Emissions 


 


  The Mattawoman plant will also cause cumulatively unhealthy levels of nitrogen 


dioxide, a pollutant linked to heart disease, asthma, and stroke. Mattawoman Energy’s own 


analysis predicts violations of the 1‐hour air‐quality standard for that pollutant near the plant, 


according to the Environmental Review Document submitted to the PSC, and shows that the 


Mattawoman plant’s direct emissions will be responsible for about two percent of total nitrogen 


dioxide pollution in the vicinity of the plant.32 The company later increased its estimated 


nitrogen dioxide emissions,33 and the Maryland agencies approved the increase. 


 


  The PSC, MDE, and MDNR approved the project by excluding significant sources of 


nitrogen dioxide from the modeling. Specifically, while Mattawoman had included the 


pollution from major pollution sources located between ten and thirty kilometers away, MDNR 


prepared a new analysis that excluded most of those sources, saying that EPA did not require 


that their pollution be included.34 Only by excluding that pollution from the analysis did MDNR 


arrive at calculations showing no violations of the nitrogen dioxide air quality standards.    


 


  According to EPA, nitrogen dioxide levels will be even higher in vehicles and near 


roadways than the levels predicted based on data from air quality monitors.35 “Individuals who 


spend time on or near major roadways can experience short‐term NO2 exposures considerably 


higher than measured by the current network. In fact, in‐vehicle concentrations can be 2‐3 times 


higher than measured at nearby area‐wide monitors.”36 Further, harmful nitrogen oxide 


emissions from motor vehicles increase dramatically at lower speeds, especially during stop 


and go traffic when roads are congested. But neither Mattawoman nor the Maryland agencies 


                                                      
31 MDE, Emission Reduction Credits Frequently Asked Questions at 2 (attached as Ex. 11). 


32 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 5‐8.  


33 Supplemental Environmental Review Document (“SERD”), PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015) at Appendix J, Table 7‐1B.  


34 MDNR ‐ Power Plant Research Program, Environmental Review of the Proposed Mattawoman Energy Center 


Project, PSC Case No. 9330, Dkt. No. 83 (July 10, 2015) at 4‐81.  


35 EPA, Nitrogen Dioxide: Health, available at https://www3.epa.gov/airquality/nitrogenoxides/health.html. 


36 Id. 
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included local motor vehicles in the emissions used for their modeling. The combined impact of 


vehicle and power plant emissions near roadways poses a serious threat to the health of the 


community, including people in the private residences, senior home, and elementary school, 


middle school, and high school located in close proximity to both the power plants and the 


roads that already experience congestion and will experience increased congestion resulting 


from construction of the Mattawoman gas plant and other recently approved power plants.37 


 


C. Fine Particulate Matter Emissions  


  The CPCN also authorizes the Mattawoman plant to emit 147 tons per year of fine 


particulate matter (PM2.5). It also will lead to increased diesel exhaust from vehicles and heavy 


machinery, especially during construction of the plant. This pollution threatens adverse direct 


and cumulative impacts for the local population, including serious health problems.  


 


  According to MDE and EPA, fine particulate matter damages the respiratory system and 


the cardiovascular system, causing “decreased lung function, chronic bronchitis, respiratory 


symptoms such as asthma attacks and difficulty breathing, nonfatal heart attacks, irregular 


heartbeat, and premature death in individuals with pulmonary or cardiac disease.”38 Children, 


the elderly, and individuals with pre‐existing pulmonary or cardiac disease are the most 


susceptible.  


 


  EPA recognizes that “diesel exhaust contains significant levels of small particles” and 


that “diesel particulate matter is likely to cause cancer in humans and cause other acute and 


chronic health effects.”39 


 


  Recent studies also strongly suggest a link between fine particulate matter exposure 


during pregnancy and autism. One 2014 study by the Harvard School of Public Health found 


that a woman who lives in an area that is in the highest 25 percent of fine particulate matter 


levels during pregnancy is more than twice as likely to have a child diagnosed with autism 


spectrum disorder than a woman who lives in an area in the lowest 25 percent.40 The correlation 


                                                      
37 Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could pose 
major challenges for commuters”), 11 (giving failing grades for traffic congestion to several intersections 


in Brandywine) (attached as Ex. 12). 


38 Washington DC‐MD‐VA 1997 PM2.5 Redesignation Request at 1 (May 22, 2013), 


http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


39 EPA Region 1, Diesel Exhaust and Your Health, 


https://www3.epa.gov/region1/eco/diesel/health_effects.html. 


40 Raz, Raanan, et al., Autism Spectrum Disorder and Particulate Matter Air Pollution before, during, and 


after Pregnancy: A Nested Case–Control Analysis within the Nurses’ Health Study II Cohort, Environ. 


Health Perspect. 123:264–270 (March 2015), available at http://dx.doi.org/10.1289/ehp.1408133. 
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was strongest for exposures during the third trimester, and did not hold for exposure to coarse 


particles, helping to rule out potential confounding variables. 


 


  Mattawoman did not collect any data on levels of fine particulate matter already in the 


air in Brandywine. Instead the company’s air quality analysis uses data collected ten miles 


away, at an equestrian center in Upper Marlboro. Upper Marlboro is northeast of Brandywine, 


while most of the largest sources of fine particulate matter in the area are in Brandywine or 


south of Brandywine.41  


 


  Air quality readings in Upper Marlboro barely meet national air quality standards 


adopted in 1997.42 The state of Maryland has informed EPA that it “agree[s] with the scientific 


community who believe that more stringent . . . fine particle standards are needed.”43   


 


  There is no safe level of exposure to fine particulate matter, and EPA’s air quality 


standards for fine particulate matter are not set at a level of zero risk. 


 


  Mattawoman claims that the plant will not cause exceedances of air quality standards 


for fine particulate matter, but the company admits it only modeled some of the plant’s fine 


particulate matter emissions. Fine particulate matter is made up of both filterable particulate 


matter, which is emitted directly from the stack, and condensable particulate matter, which 


forms in the atmosphere as a result of chemical reactions between other pollutants, including 


nitrogen oxides, sulfur dioxide, and ammonia. Mattawoman’s air quality analysis models 


filterable particulate matter, but not condensable particulate matter,  even though condensable 


particulate matter accounts for a significant fraction of the total fine particulate matter that the 


plant will produce.44  


 


  Condensable fine particulate matter is addressed only “qualitatively,” without hard 


data.45 Mattawoman predicts that overall fine particulate matter in the DC‐MD‐VA region will 


decline, relying on the planned deactivation of coal‐fired generation units at Chalk Point and 


Dickerson.46 But the owner of those generation facilities, NRG Energy, cancelled the planned 


deactivation of those units on February 29, 2016.47  
                                                      
41 Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16.  


42 Redesignation Request at 7, 
http://www.mwcog.org/environment/air/downloads/PM/PM2.5%20RR_Final%20Version.pdf.  


43 MWCOG, Washington DC‐MD‐VA 1997 PM2.5 Maintenance Plan (May 22, 2013) at 17. 


44 Revised Air Assessment Report, Appendix J at 5‐2, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 2015). 


45 Id. at 5‐2, 5‐14. 


46 Id. at 5‐16; Environmental Review Document, PSC Case No. 9330, Dkt. No. 1 (July 19, 2013) at 2‐14, 2‐16. 


47 PJM list of withdrawn deactivation requests (attached as Ex. 14), 


http://www.pjm.com/~/media/planning/gen-retire/withdrawn-deactivation-requests.ashx. 
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  The plant’s contribution to fine particulate matter pollution will also be higher than 


estimated because Mattawoman, MDE, DNR, and the PSC did not consider the plant’s high 


emissions of ammonia in the analysis of fine particulate matter pollution.48 Ammonia is a 


constituent of fine particulate matter, and can be both filterable and condensable. Mattawoman 


estimates that it will emit 198 tons per year of ammonia, which is approximately five times 


more ammonia than is emitted by the largest source of ammonia currently operating in the state 


of Maryland.49 Maryland authorized these very high ammonia emissions, and the resulting 


contribution to deadly fine particulate matter, in an effort to control acid rain.50 (Because 


ammonia has a high (basic) pH, it helps to balance out the low (acidic) pH of other pollutants 


emitted by the plant.)  


 


D. Noise and Traffic Congestion 


 


  According to Mattawoman’s application, noise from the facility will exceed regulatory 


limits at nearby homes. Noise levels will be loudest during startup, which often occurs during 


the early morning hours, disturbing people’s sleep. Startup will occur over 250 times a year, 


according to Mattawoman’s environmental review documents.51 Mattawoman’s consultant 


provided recommendations for keeping noise to an acceptable level52, but the CPCN does not 


require Mattawoman to implement those recommendations. Even though Mattawoman’s 


application identifies startup noise as the major concern, the CPCN only requires Mattawoman 


to monitor noise generated during regular operations.53 The regulatory limits that Mattawoman 


predicts will be exceeded were adopted to prevent noise that “[m]ay jeopardize . . . health, 


general welfare, or property.” Md. Code Ann., Envir. § 3‐102. 


 


  Mattawoman’s consultant also identified ideal goals (below the regulatory limits) 


needed to keep noise from the plant at a level that will not disturb daily life for nearby 


residents, taking into account noise levels that already exist in the community. The consultant 


found that, given the design of the plant and its close proximity to homes, those ideal noise 


levels cannot be achieved.54 Although Brandywine Elementary School is less than a half mile 
                                                      
48 Revised Air Assessment Report, Appendix J at 5‐15 to 5‐16, PSC Case No. 9330, Dkt. No. 57 (Jan. 30, 


2015). 


49MDNR ERD, Dkt. No. 83 at 4‐83; MDE, Response to Comments Received on the Mattawoman Energy 


Center Project, PSC Case No. 9330, Dkt. No. 112 (Sept. 16, 2015) at 4.3.8. 


50 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015) at Appendix J 5‐15 to 5‐16 (Revised Air Assessment 


Report). 


51Id. at Appendix J 5‐4. 


52 Id. at Appendix I 14‐15.  


53 CPCN Conditions at 56 (Ex. 6). 


54 SERD, Case No. 9330, Dkt. No. 57 (Jan. 30, 2015)  at Appendix I 16.  
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away from these homes no consideration was given to whether noise disturbances will 


adversely affect schoolchildren.  


 


  The Brandywine area already suffers from severe traffic congestion.55 Approval of the 


Mattawoman plant, alone and in combination with approval of the Keys plant, will worsen 


traffic congestion in and around Brandywine. This is an adverse impact in itself. Further, 


additional traffic and slower‐moving traffic, including stop‐and‐go traffic, will increase levels of 


fine particulate matter and nitrogen dioxide near the roadways, where community members 


live, work, and go to school.  


 


  The contribution to traffic congestion will be worst during construction of the plant, a 


two‐year period when up to 645 workers will need access to the site.56 


 


  According to the Prince George’s County planning department, truck traffic during 


construction could pose major challenges for commuters in the area. The planning department 


originally recommended installation of additional traffic signals to address congestion, but 


concluded that traffic impacts would be acceptable after revising its analysis procedures.57   


   


  The CPCN includes no conditions to address the community’s traffic concerns, except a 


requirement to submit plans to the Maryland State Highway Administration, which “reserves 


the right” to require improvements.58 


 


E. Economic Impacts 


 


  These harmful impacts and others may depress local property values. Both home‐buyers 


and renters are less willing to pay for housing near fossil fuel‐fired power plants than they are 


for other comparable housing, depressing property values. Housing prices decline by between 


three and five percent, on average, within two miles of gas‐fired and coal‐fired power plants. 


When the power plant is large (>275 megawatts), housing prices decline by 5.5 percent, on 


average.59 Brandywine, which will have three large fossil fuel‐fired power plants as a result of 


the Mattawoman approval, is at risk of even greater declines in property values, compared to 


what property values would be without the power plants. 
                                                      
55 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at pdf 290 (intersection operates “below acceptable 


standards”); Prince George’s County Planning Dept correspondence at 8 (“truck traffic conflicts . . . could 


pose major challenges for commuters”), 13 (giving failing grades for traffic congestion to several 


intersections in Brandywine) (attached as Ex. 12).  


56 Id. at Appendix K 20.  


57 Prince George’s County Planning Dept correspondence at 8, 14 (Ex. 12). 


58 CPCN Conditions at 56‐57 (Ex. 6).  


59 Davis, Lucas. The Effect of Power Plants on Local Housing Values and Rents: Evidence From Restricted Census 


Microdata (June 18, 2008) at 17, 20 (attached as Ex. 15). 
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  The company admits that the plant will stimulate ʺlittle if anyʺ local commercial 


activity.60 


 


VII. DISPROPORTIONALITY 


  The adverse impacts described above will be borne disproportionately by the black 


community of Brandywine and black residents who live, work, and go to school in the vicinity 


of the Mattawoman gas plant and other local pollution sources. The population of Brandywine 


is 72.2 percent black,61 and the population within 10 miles and five miles of the site designated 


for the Mattawoman plant is 67 percent black.62 In stark contrast, the population of the state of 


Maryland is only 30 percent black. 


 


  Three large (>250 megawatts) fossil fuel‐fired power plants are located in or 


immediately outside of Brandywine, more than any other community in the state. Five large 


fossil fuel‐fired power plants are located within thirteen miles of Brandywine, a concentration 


not repeated anywhere else in the state. Brandywine is home to 23 percent of the large fossil 


fuel‐fired power plants in the state (3 out of 13), even though it has only .17 percent of the land 


area of the state (21 square miles out of 12407), and .12 percent of the population of the state 


(6719 people out of 5.773 million), according to 2010 U.S. Census data.  


 


  The racially discriminatory impact of siting five large fossil fuel‐fired power plants in or 


near Brandywine continues a pattern that holds throughout the state of Maryland. Across the 


entire state, power plants are concentrated in counties with larger percentages of black 


residents. Prince Georgeʹs County, in which Brandywine is located, will have both the highest 


number of large fossil fuel‐fired power plants (4) and the highest percentage of black residents 


(64.5).63 In stark contrast to Prince George’s County, the fourteen Maryland counties with the 


lowest percentages of black residents (fifteen percent or less) have only three large fossil fuel‐


fired power plants among them, for an average of .2 power plants per county. Howard County 


has no large fossil fuel fired power plants (operating or permitted), and Montgomery County 


has only one, even though those Maryland counties have broadly similar land use patterns and 


income levels to Prince George’s County. But while the population of Prince George’s County is 


64.5 percent black, the population of Howard County is only 17.5 percent black, and the 


population of Montgomery County is only 17.2 percent black.  


 


                                                      
60 ERD, Case No. 9330, Dkt. No. 1 (July 2013)  at 5‐8. 


61 Unless otherwise noted, the demographic information discussed in this section is from the U.S. Census 


Bureau. 


62 EPA, EJSCREEN: Environmental Justice Screening and Mapping Tool, https://www.epa.gov/ejscreen.  


63 Maryland Power Plant Research Program, Electricity in Maryland Fact Book 2014 (attached as Ex. 9). 
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As detailed above, and as recognized by the PSC, notice of this project to the people of 


Brandywine was ineffective. Local residents were denied the opportunity to participate fully in 


the decision‐making process. The failure of the PSC, MDE, and MDNR to notify or involve the 


affected local community in the decision whether to issue the CPCN constitutes use of a criteria 


or method that has the effect of discriminating on the basis of race. 


 


The CPCN for the Mattawoman plant continues a pattern and practice by the PSC, MDE, 


and MDNR of utilizing criteria and methods that have the effect of discriminating on the basis 


of race. Across the entire state of Maryland, blacks are more likely to live within ten miles of a 


fossil fuel‐fired power plant. And fossil fuel‐fired power plants are dramatically more likely to 


be sited in counties with higher percentages of black residents. 


 


Individually and collectively, these criteria and methods used by the PSC, MDE, and 


MDNR to decide whether and on what terms to issue the CPCN constitute prohibited 


discrimination in violation of Title VI of the Civil Rights Act of 1964 and the regulations of DOT 


and EPA. They constitute “criteria or methods of administration which have the effect of 


subjecting persons to discrimination because of their race . . . or have the effect of defeating or 


substantially impairing accomplishment of the objectives of the program with respect to 


individuals of a particular race” under 49 C.F.R. § 21.5(b)(2), and “criteria or methods of 


administering [the] program or activity which have the effect of subjecting individuals to 


discrimination because of their race” under 40 C.F.R. § 7.35.  


 


IX. LESS DISCRIMINATORY ALTERNATIVES 


  The following less discriminatory alternatives were available to the PSC, MDE, and 


MDNR:  


 


1. Afford the Brandywine community greater opportunities for participation in the 


permitting process, including providing meaningful, effective notice to all local residents 


and granting them intervention in the CPCN proceeding on an equal footing with 


Mattawoman Energy, the state agencies, and the U.S. Air Force. 


2. Conduct a thorough and meaningful review of the potential for the project to impose 


disproportionate burdens on the basis of face, and evaluate the reasons why black 


Marylanders are disproportionately exposed to the harmful effects of fossil‐fuel‐fired 


power generation throughout the state. 


3. Require Mattawoman Energy to conduct ambient air quality monitoring in Brandywine 


for all pollutants of concern, including ozone, nitrogen dioxide, and fine particulate 


matter, to conduct a thorough health assessment in the community and the area, to 


make reports to the PSC, MDE, MDNR, and the community, and to expeditiously 


address air quality violations, as conditions of the CPCN. 


4. Impose conditions through the CPCN to reduce traffic congestion and associated air 


pollution, including provision of public transportation, coordination of construction 
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schedules with the other power plants in the area, and installation of additional traffic 


signals. 


5. Meaningfully evaluate alternative sites where construction and operation of a large gas 


plant would not disproportionately impact the black community. 


6. Determine that new solar and wind capacity, promotion of energy efficiency, or both 


would serve the public interest better than construction of yet another polluting fossil‐


fuel‐fired power plant, or at least evaluate those alternatives. 


 


X. RELIEF 


  Complainants request that the DOT Departmental Office of Civil Rights and the EPA 


Office of Civil Rights accept this complaint and investigate whether the PSC, MDE, and MDNR 


violated Title VI of the Civil Rights Act and its implementing regulations.71  For reasons of 


economy, we request that these investigations be consolidated, and that EPA and DOT 


collaborate and coordinate on remedial approaches. Because the coordinating entity at the state 


level—the PSC—is funded by DOT, we request that DOT take the lead role. We also request 


that the Civil Rights Division of the Department of Justice play an active role in coordinating 


these federal investigative and enforcement actions, consistent with the mission of the Federal 


Coordination & Compliance Section. 


 


  Complainants request that the state agencies be brought into compliance by requiring 


them to withdraw issuance of the CPCN and withhold issuance of a new CPCN unless and 


until they: a) conduct a full and fair analysis of disparate impacts from the proposed facility 


(including air quality monitoring and modeling, a health assessment, and a community needs 


assessment); b) conduct a full and fair consideration of alternatives that would avoid such 


disparate impacts; and c) require that any decision to issue a new or revised CPCN is 


conditioned on Mattawoman taking steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s black community.72 The PSC, MDE, and MDNR must 


also revise their regulations and procedures to adopt environmental justice as an explicit 


consideration and goal in all decisions related to fossil fuel‐fired power generation. 


 


  The PSC, MDE, and MDNR must take steps to ameliorate the negative impacts of the 


Mattawoman project upon Brandywine’s predominantly black community. They must mandate 


regular air quality monitoring for ozone, nitrogen dioxide, fine particulate matter, and all other 


air pollutants of concern, with at least two air quality monitors within the Brandywine 


                                                      
71 If either DOT or EPA rejects this complaint, Complainants request that the other agency conduct an 


investigation alone or jointly with other federal agencies, as appropriate. See 28 C.F.R. § 42.408(b) (“Where 


a federal agency lacks jurisdiction over a complaint, the agency shall, wherever possible, refer the 


complaint to another federal agency . . . .”). 


72 At a minimum, the PSC, MDE, and MDNR should condition the extant CPCN on satisfaction of these 


requirements. 
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212‐845‐7385 


 


 


On behalf of:  


Brandywine | TB Southern Region Neighborhood Coalition 


Kamita Gray  


md.brandywine@voiceyouropinion.info 


 


Patuxent Riverkeeper  


Fred Tutman 


fred@paxriverkeeper.org   


Director, Office of Civil Rights 


 


cc (via email) 


    Gina McCarthy 


    Administrator 


    Environmental Protection Agency  


    Mail Code 1102A 


    1200 Pennsylvania Ave., NW  


    Washington, DC 20460 


    Mccarthy.gina@epa.gov 


 


    Anthony Foxx  


    Secretary of Transportation  


    Department of Transportation  


    1200 New Jersey Ave, SE  


    Washington, DC 20590 


    Anthony.Foxx@dot.gov 


     


    Lilian Dorka 


    Deputy Director, Office of Civil Rights  


    Environmental Protection Agency  


    Dorka.lilian@epa.gov 


 


    Matthew Tejada  


    Director, Office of Environmental Justice  


    Environmental Protection Agency  


    Tejada.matthew@epa.gov 


 


    Shawn M. Garvin 


    Regional Administrator, Region 3  


    Environmental Protection Agency 
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    Garvin.shawn@epa.gov 


 


    Samantha Beers  


    Office of Enforcement, Compliance, and 


    Environmental Justice, Region 3  


    Environmental Protection Agency  


    Beers.samantha@epa.gov 


 


     

































































      


 


 
















U.S. Department of Labor Office of the Assistant Secretary  
for Administration and Management 
Washington, D.C. 20210 


 
 
Reference: CRC Complaint No.  
 
 
Ms. Velveeta Golightly-Howell, Director 
Office of Civil Rights (1201A) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, DC  20460 
 
Dear Director Golightly-Howell: 
 
The U.S. Department of Labor’s Civil Rights Center is transferring the enclosed complaint to 
your office.  We have determined that we lack jurisdiction over the complaint, and it appears to 
be within your authority. 
 
We are notifying the complainant of this transfer.  Our consideration of this complaint is now 
concluded. 


Thank you for your cooperation in this matter. 


Sincerely, 
 
 
 
DENISE M. SUDELL 
Chief, Office of External Enforcement 
Civil Rights Center 
 
Enclosure 
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From:  
Sent: Wednesday, August 31, 2016 10:56 AM 
To: stein.johnathan@epa.gov 
Cc: Peterson, Samuel 
Subject: follow up to my voicemail messages re: continuous toxic exposures affecting hundreds of 
residents and many guests at Wyndover Apt. Homes- low-income and HUD funded  
  
 On 08/13/2016 a toxic bark mulch was spread at the request of 
FAIRFIELDWYNDOVER LLP manager Guadelupe Perez-Neverez. The company who 
spread the toxic substance is PJM Landscaping Contractor of Rohnert Park, CA. PJM is 
not a licensed contractor with the State of California.  This toxic material was spread 4-5 
inches deep on a courtyard the size of 1 1/2 tennis courts. The fumes from this 
substance permeate through thick clothing. Exposures occur every time we enter and 
exit the property. I have a great team of medical doctors who have explored why i have 
been ill since moving to this apt. complex 12/10/2016. When my Service Dog, 
Cody,  had repeated vomiting and diarrhea the Veterinarian, Dr. Freeman, told me the 
mulch was toxic. He directed me to Environmental Health. I had already contacted the 
Dept of Agriculture, Public Health, Code Enforcement and sundry other local agencies. 
The Novato Mayor, Pat Elkund, directed me to follow up with the Bay Area Regional Air 
Quality Control Board. I also called the EPA and filed an on-line report and a Hotline 
report. Mike Wall, Investigational Supervisor of BAAQCB, told his field agent, Richard 
Murray, not to take samples, although he did come to the property. I did receive  a 
voicemail from Scott Wells, Marin County Dept. of Agriculture stating propylene glycol 
and methylbromide are present in this substance. There are hundreds of low-income 
tenants living here any most of those who have spoken to me are ill. A red blistering 
rash and intractable diarrhea, nausea, vomiting, respiratory problems and severe 
muscle cramps are some of the many health problems we are experiencing. I have 
been told by the manager that this material is not toxic. My physician told me it is. The 
EPA and CA EPA agents told me it is a CIass ! toxic substance. All the governmental 
websites define it as such. have been exposed to this toxic material every time I enter 
and exit the property. It is manufactured using recycled treated wood. ITT and 
Monsanto have taken over Scott's and Mulch Manufacturing Inc. respectively. 
Irregardless of the fact that its a very lucrative industry, it is a toxic material and the 
public must be protected from it. What the other residents and myself would like to have 
fascilitated is appropriate removal of this toxic substance to the Hazardous Waste 
portion of the Novato City Dump. We need a Plan of Action and Ciompliance mandated 
to promptly remove this toxin. Frequent repeated exposures have a cumulative effect 
and renal falure may occur. There have been numerous veterinary visits and human 
medical visits and reports to M.D.'s. We really need your help in this matter. My name is 


 Novato, CA. 94947   
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